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A
IN RE: All Telephone Companies Tariff Filings Rizg?rdmg Redass‘_{'f;ication Of

Pay Telephone Service As Required By Federal Commenications
Commission (FCC) Docket 96-128

Docket No. 97-00409

RESPONSE OF BELLSOUTH TELECOMMUNICATIONS, INC.
TO MOTION TO COMPEL

COMES NOW, BellSouth Telecommunications, Inc. {“BellSouth”) and hereby
responds to the Tennessee Payphone Owners Association’s (“TPOA’s”) Motion to
Compel (“Motion”). The TPOA’s Motion should be denied for the following
reasons:

First, as the Tennessee Regulatory Authority (“TRA” or “Authority”) is well
aware, BellSouth has no obligation or duty to create documents, or in this case
create a cost study, that does not exist. Rule 34.01(1) of the Tennessee Rules of
Civil Procedure require that parties responding to discovery requests are to produce
documents “in the possession, custody or control of the party upon whom the
request is served.” In this regard, it is identical to the Rule 34(a) of the Federal
Rules of Civil Procedure, and courts have consistently held that a party may not use
the Federal Rule to require an adverse party to create or prepare a document that

does not already exist. In Rockwell International v. H. Wolfe lron and Metal, 576



F.Supp. 511, 513 (W.D. Pa 1983) (copy attached as Exhibit 1) for instance, the
Court began its opinion by stating that

Initially, we find that Randall Wilkoff, a defendant in this civil action,
cannot be compelled to create, upon request of the plaintiff,
documentary evidence which is not already in existence in some form.
Rule 34(a) [of the Federal Rules of Civil Procedure], the rule under
which the [discovery requests] were implicitly made, is limited in its
scope to documents "which are in the possession, custody or control
of the party upon whom the request is served." Rule 34 cannot be
used to require the adverse party to prepare, or cause to be prepared,
a writing to be produced for inspection, but can be used only to
require the production of things in existence.

(Emphasis added). More recently, the United States District Court for the District of
Columbia applied this same rule when it considered a plaintiff's request for a list of
persons whose FBI reports were requested by the White House during a certain
time frame. The Executive Office of the President ("EOP") responded that no such
list existed, and the Court denied the plaintiff's attempts to require the EOP to
create such a list, stating
A party is not required to "prepare, or cause to be prepared," new
documents solely for their production. Therefore, as there is no
evidence that the EOP does in fact possess any list of individuals
whose background summaries or FBI reports were requested by the
White House from the FBI, the plaintiff's request to compel such a list
is denied.
Alexander v. Federal Bureau of Investigation, 194 F.R.D. 305, 310 (D.C. 2000)
(copy attached as Exhibit 2). BellSouth, therefore, is not required to create or

prepare new documents in order to respond to TPOA's request for documents. In

the instant Motion, TPOA seeks to require BellSouth to provide shared and common



cost figures from a TELRIC-type cost study. Such a cost study was not performed,
and therefore those figures are not readily available.

TPOA’s statement that “BellSouth adjusted the TELRIC Calculator©® to
remove all ‘shared” and ‘common’ costs” displays a fundamental ignorance of how
cost studies are performed, and how the TELRIC Calculator is used. The TELRIC
Calculator can perform either a TELRIC (total element cost study) or TSLRIC (total
services cost study) study. In this case, a TSLRIC study was performed using the
TELRIC Calculator as a tool. Basic information regarding the payphone loop was
utilized, but shared and common costs were not considered as such is not
appropriate in performing a TSLRIC study. Thus, there are no “worksheets that
calculate ‘Shared Cost’ and ‘Common Cost’” as requested by TPOA (See TPOA
Motion, p. 1). Moreover, the “shared and common” cost data that TPOA desires
does not exist in a vacuum. This is data that would have to be compiled by

BellSouth’s cost subject matter experts, and such a compilation has not been

performed. Again, this is because payphone service is just that: a service. It is
not an element of a service, the cost of which a TELRIC study is designed to
determine.

Second, contrary to TPOA’s assertions, BellSouth did not “refuse to answer
the discovery.” BellSouth responded fully to the discovery; TPOA simply does not
like the answer it was given. As was stated in the response, “The steps requested

by TPOA would develop a TELRIC study. BellSouth has not performed these steps




”

Clearly, BellSouth’s response indicates that the sought data has not beeh
compiled, thus, the request was fully answered.

Third, TPOA’s familiar refrain of reliance upon the Common Carrier Bureau
(“CCB”) of the Federal Communications Commission’s (“FCCs”) Order in a
Wisconsin case (“Wisconsin Order”) continues to be misplaced, as the Wisconsin
Order is not controlling authority in this case. Even TPOA’s sole witness in this
docket, Mr. Don Wood, acknowledges the Wisconsin Order is applicable to four
Wisconsin LECs. (See pre-filed direct testimony of Don J. Wood, pp. 34-35).
BellSouth has previously addressed the Wisconsin Order, and incorporates by

reference the points made in the Comments of BellSouth Telecommunications, Inc.,

filed June 30, 2000 in this docket.’

Contrary to TPOA’s assertions, BellSouth does not “pretend that [the
Wisconsin Order] does not exist.” BellSouth is absolutely aware that the Wisconsin
Order exists. The fact of the matter, however, is that TPOA can not wish the
Wisconsin Order into controlling authority status for this case. TPOA is aware of
the status of the Wisconsin Order at the FCC, and to suggest that BellSouth must
abide by the "guidelines" set forth in that Order is simply wrong. Perhaps the
sanctions suggested by TPOA should apply to counsel for TPOA.

Finally, BellSouth would note that the Pre-Hearing Officer ruled on a similar

request by the Consumer Advocate to Compel United-Telephone Southeast, Inc. to



provide a TELRIC cost study. As the Pre-Hearing Officer’s Order on that Motion to
Compel states: “Because a methodology has not been determined, United may file
its rate and cost support as it deems appropriate and should not be forced to
provide a cost study based on the methodology the Consumer Advocate and TPOA
deem appropriate.” BellSouth avers that the same logic quoted above applies here.
BellSouth has performed a TSLRIC cost study, because it is the appropriate cost
methodology to utilize when studying the cost of a service, such as payphone
access line service. The shared and common cost data requested here, normally
utilized in a TELRIC cost study, has not been gathered for payphone access line
services cost study purposes nor it is appropriate to do so. To grant TPOA's
Motion would require BellSouth cost personnel to perform a TELRIC cost study, a
result which is contrary the Tennessee Rules of Civil Procedure and the common

law.

' For the convenience of the Authority, BellSouth attaches its Comments in
this docket as Exhibit 3, and directs the Authority specifically to page 4 of the
Comments.
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For the foregoing reasons, the TPOA’s Motion to Compel should be denied.

Respectfully submitted this 9th day of O , 2000.
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GUY M. HICKS
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333 Commerce Street
Nashville, Tennessee 37201-3300
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R. DOUGLAS LACKEY

A. LANGLEY KITCHINGS

Suite 4300, BellSouth Center
675 West Peachtree Street, N.E.
Atlanta, GA 30375

(404) 335-0765

COUNSEL FOR BELLSOUTH
TELECOMMUNICATIONS, INC.



| hereby certify that on October 9, 2000, a copy of the foregoing document

CERTIFICATE OF SERVICE

was served on the parties of record, as follows:

—_——
—

_¥

p—
et e

_X

F-VTI—I—
B e I I )

—_— e — —
— e e

= qﬁi p— —
o~
—— b d i

—_ —

Hand
Mail
Facsimile
Overnight

Hand
Mail
Facsimile
Overnight

Hand
Mail
Facsimile
Overnight

Hand
Mail
Facsimile
Overnight

Hand
Mail
Facsimile
Overnight

Hand

Mail
Facsimile
Overnight

Hand
Mail
Facsimile
Overnight

82249

Cynthia Kinser, Esquire
Consumer Advocate Division
426 5th Avenue, N., 2nd Floor
Nashville, TN 37243

T. G. Pappas, Esquire

Bass, Berry & Sims

315 Deaderick Street, Suite 2700
Nashville, TN 37238-0002

James Wright, Esquire

United Telephone - Southeast
14111 Capitol Blvd.

Wake Forest, NC 27587

Richard Tettlebaum, Esquire
Citizens Telecommunications
1400 16th St., NW, #500
Washington, DC 20036

Jon Hastings, Esquire
Boult, Cummings, et al.

P. O. Box 198062
Nashville, TN 37219-8062

Val Sanford, Esquire

Gullett, Sanford, Robinson & Martin
230 Fourth Ave., N., 3d Fl.
Nashville, TN 37219-8888

Henry Walker, Esquire
Boult, Cummings, et al.

P. O. Box 198062
Nashville, TN 37219-8062



[ 1 Hand Guilford Thornton, Esquire

[ 1 Mail Stokes, Bartholomew, et al.
4 Facsimile 424 Church St., #2800
[ 1 Overnight Nashville, TN 37219-2323




EXHIBIT 1



576 F.Supp. 511

1984-1 Trade Cases P 65,836
(Cite as: 576 F.Supp. 511)

c

United States District Court,
W.D. Pennsylvania.

ROCKWELL INTERNATIONAL CORP., Plaintiff,
\'A
H. WOLFE IRON AND METAL CO., New Castle
Junk Company, Inc., Wilkoff Company,
Lee Wilkoff, Phyllis Wilkoff, Randall Wilkoff,
Arthur Epstein, Roland Levine,
Steven Levine and Bruce Pickel, Defendants.

Civ. A. No. 82-2161.
Dec. 15, 1983.

Antitrust action plaintiff moved to compel responses
from named defendants. The District Court,
Mencer, J., held that: (1) interrogatories requesting
identification of corporation's officers, directors,
stockholders, employees, bank accounts and office
employees would not tend to incriminate either
defendant and, therefore, defendants would be
ordered to answer them; and (2) information sought
by interrogatories was of type that would be
contained in corporate, rather than personal records;
therefore, defendants, as corporate officers, would
be compelled to answer them, notwithstanding that
their doing so might ultimately lead to release of
material incriminating as to defendants.

Ordered accordingly.
West Headnotes

[1] Federal Civil Procedure €= 1574
170Ak1574

Civil defendant could not be compelled to create,
upon request of plaintiff, documentary evidence not
already in existence in some form. Fed.Rules
Civ.Proc.Rule 34(a), 28 U.S.C.A.

[2] Witnesses €=297(1)
410k297(1)

Validity of a witness' invocation of Fifth
Amendment privilege is tested by two-step
procedure: first, district court must determine
whether there appears to be conceivable possibility
that witness could be linked to a crime against the

Page 1

United States; and second, if this initial inquiry is
answered affirmatively, court must determine
whether facts sought to be elicited by questions
could form a link in chain of evidence necessary to
convict witness. U.S.C.A. Const. Amend. 5.

[3] Witnesses €=297(1)
410k297(1)

Application of Fifth Amendment privilege should
not be denied unless it is perfectly clear, from
careful consideration of all circumstances in case,
that witness is mistaken, and that answers cannot
possibly have a tendency to incriminate. U.S.C.A.
Const.Amend. 5.

[4] Witnesses €297(1)
410k297(1)

Privilege against self-incrimination may be invoked
by a compelled witness in any proceeding when his
answers to questions might incriminate him in future
criminal proceedings. U.S.C.A. Const.Amend. 5.

[5] Witnesses €&~308
410k308

A witness cannot be required to prove hazard
involved in his answering contested questions in
order to invoke privilege against self-incrimination,
as to do so would compel him to surrender very
protection which privilege is designed to guarantee.
U.S.C.A. Const.Amend. 5.

[6] Witnesses €=297(12)
410k297(12)

Answers to antitrust action plaintiff's interrogatories
requesting, from named defendants, who were also
corporate officers, identification of corporation's
officers, directors, stockholders, employees, bank
accounts and office employees would not tend to
criminally incriminate either defendant and,
therefore, defendants could not assert Fifth
Amendment privilege against answering. U.S.C.A.
Const.Amend. 5.

[7] Witnesses €306
410k306

Copr. © West 2000 No Claim to Orig. U.S. Govit. Works
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Corporations are not protected by privilege against
self-incrimination, and a corporate agent has a duty
to produce corporation's records, even where
records might incriminate him personally.
U.S.C.A. Const.Amend. 5.

[8] Witnesses €306
410k306

Corporate agents retain their personal privilege
against self-incrimination. U.S.C.A.
Const.Amend. 5.

[9] Witnesses €306
410k306

Privilege against self-incrimination is purely
personal, protecting individual from any disclosure,
in form of oral testimony, documents or chattels,
sought by legal process against him as witness.
U.S.C.A. Const.Amend. 5.

[10] Witnesses €=297(13.1)
410k297(13.1)
(Formerly 410k297(13))

Information sought by antitrust action plaintiff's
interrogatories from named defendants, were also
corporate officers, including corporation's
involvement in interstate commerce, quality of
plaintiff's scrap, corporation's purchase of scrap
from plaintiff and corporation’s sales of scrap, was
of type that would be contained in corporate, rather
than personal records, and therefore defendants
could not assert Fifth Amendment privilege against
answering, notwithstanding that their answering
might ultimately lead to release of material
incriminating as to defendants. U.S.C.A.
Const.Amend. 5.

[11] Witnesses €&=308
410k308

Where defendants, in antitrust action in which
plaintiff sought to have court compel their
testimony, offered only blanket application of
privilege against self-incrimination and did not offer
any support for contention that privilege was
applicable, they would be directed to answer
questions going to their assertion. U.S.C.A.
Const.Amend. 5.

Page 2

[12] Witnesses €306
410k306

Privilege against self-incrimination is personal to the
witness; he cannot invoke privilege of third party in
order to avoid answering questions or producing
documents which may incriminate that third party.
U.S.C.A. Const. Amend. 5.

*512 Joseph A. Katarincic, David A. Borkovic,
Pittsburgh, Pa., for plaintiff.

John D. Leech, John J. Ekiund, Cleveland, Ohio,
Stanley Greenfield, Richard H. Martin, Joan P.
Feldman, William M. Wycoff, Carl L. Lopresti,
James M. Plasynski, Pittsburgh, Pa., for
defendants.

MEMORANDUM AND ORDER
MENCER, District Judge.

This memorandum and order will address Rockwell
International Corporation's motions to compel
responses from Lee and Randall Wilkoff. Those
areas of inquiry governed by this ruling are the
plaintiff's deposition of Lee Wilkoff, the plaintiff's
first set of interrogatories to Lee Wilkoff, the
plaintiff's deposition of Randall Wilkoff, the
plaintiff's first set of interrogatories to Randall
Wilkoff and the plaintiff's request that Randall
Wilkoff produce handwriting exemplars. *513
Handwriting exemplars of Randall Witkoff

[1] Initially, we find that Randall Wilkoff, a
defendant in this civil action, cannot be compelled to
create, upon the request of the plaintiff,
documentary evidence which is not already in
existence in some form. Rule 34(a), Fed.R.Civ.P.,
the rule under which the request for exemplars was
implicitly made, is limited in its scope to documents
"which are in the possession, custody or control of
the party upon whom the request is served.” "Rule
34 cannot be used to require the adverse party to
prepare, or cause to be prepared, a writing to be
produced for inspection, but can be used only to
require the production of things in existence
Soetaert v. Kansas City Coca Cola Bottling Co.,
16 F.R.D. 1, 2 (W.D.Mo.1954) (citations omitted).

"

[2][3] The defendants' refusal to answer
interrogatories and deposition questions put to them
is based on a claimed Fifth Amendment privilege

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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against self-incrimination. In this circuit, the
validity of a witness' invocation of his Fifth
Amendment privilege is tested by a two-step
procedure. First, the district court must determine
whether "there appears to be a conceivable
possibility that the witness could be linked to a
crime against the United States." American
Cyanamid Company v. Sharff, 309 F.2d 790, 794
(3d Cir.1962). 1If this initial inquiry is answered
affirmatively, the court must determine whether the
facts sought to be elicited by the questions could
"form a link in the chain of evidence necessary to
convict [the witness] ...." Id. at 797. Application
of the privilege should not be denied unless it is "
'perfectly clear, from a careful consideration of all
the circumstances in the case, that the witness is
mistaken, and that the answers cannot possibly have
such a tendency' " to incriminate. Hoffman v.
United States, 341 U.S. 479, 488, 71 S.Ct. 814,
819, 95 L.Ed. 1118 (1951), citing Temple v.
Commonwealth, 75 Va. 892, 898 (1881).

[4][5] The privilege against self-incrimination may
be invoked by a compelled witness "in any
proceeding when his answers to questions 'might
incriminate him in future criminal proceedings.’ "
United States v. Mahady & Mahady, 512 F.2d 521,
525 (3d Cir.1975), citing Lefkowitz v. Turley, 414
U.S. 70, 94 S.Ct. 316, 38 L.Ed.2d 274 (1973).
And, the Supreme Court has cautioned that a
witness cannot be required to prove the hazard
involved in his answering the contested questions.
To do so would compel him "to surrender the very
protection which the privilege is designed to
guarantee.” Hoffman, 341 U.S. at 486, 71 S.Ct. at
818. "To sustain the privilege, it need only be
evident from the implications of the question, in the
setting in which it is asked, that a responsive answer
to the question or an explanation of why it cannot be
answered might be dangerous because injurious
disclosure could result." Id. at 486-87, 71 S.Ct. at
818-19.

Plaintiff's first set of interrogatories

The interrogatories served by the plaintiff on both
Lee and Randall Wilkoff are exactly the same in
number and content. This portion of our ruling will
apply to both defendants.

Our starting point is Rule 33, Fed.R.Civ.P., the
rule of civil procedure governing interrogatories to

Page 3

parties. Rule 33(a) requires that "[eJach
interrogatory shall be answered separately and fully
in writing under oath, unless it is objected to, in
which event the reasons for objection shall be stated
in lieu of an answer.” Fed.R.Civ.P. 33(a). We
note that the defendants have failed to file any type
of formal response to the interrogatories. We will
require them to file either their answers or
objections, along with the reason for each objection.

This action is being pursued within the context of
federal antitrust laws. The plaintiff has alleged,
among other things, a violation of Section 1 of the
Sherman Antitrust Act, 15 U.S.C. § 1, the thrust of
which is that the defendants involved in these
motions, "and others not named herein, combined or
conspired to fix maximum prices that would be paid
for scrap produced *514 at the Axle Plant and the
Spring Plant, to allocate purchases from certain
scrap producers among themselves and to
unreasonably restrain trade.” Complaint § 18. The
complaint alleges that the Wilkoff Company or those
individuals in control of it engaged in activities that
substantially affected interstate commerce, that they
conspired or combined with others, and that the
purpose of the alleged conspiracy and combination
was to restrain trade. The specific allegation
against the Wilkoffs is that they received a
commission from other scrap dealers as a result of
their agreement to underbid these other dealers for
the purchase of plaintiff's scrap metal. It is clear
that proof of facts that support these allegations
could result in criminal liability on the part of the
defendants. 15 U.S.C. § 1.

[6] The forty interrogatories propounded to
defendants Lee and Randall Wilkoff fall into four
categories. Interrogatories Nos. 1-17 and 24
concern the Wilkoff Company's involvement in
interstate commerce. Interrogatories Nos. 18-23
concern the quality of plaintiff's scrap.
Interrogatories Nos. 25-34 concern the Wilkoff
Company's purchase of scrap from the plaintiff and
the company's sales of scrap. Interrogatories Nos.
35-40 request the identification of the Wilkoff
Company's officers, directors, stockholders,
employees, bank accounts and office employees.
We do not believe that answers to Interrogatories
Nos. 35-40 could tend to incriminate either Lee or
Randall Wilkoff and, therefore, will order them to
answer those interrogatories. The information
sought in Interrogatories Nos. 1-34 is of the type

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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that could conceivably operate as a link in the chain
of evidence necessary to convict an individual of
Sherman Act violations, and for that reason,
presents the Court with troubling questions
regarding the responsibility of the defendants to
answer these interrogatories.

[71[81[9] Lee and Randall Wilkoff are in the
unenviable position of being both individual named
defendants and corporate officers of the Wilkoff
Company. Corporations are not protected by the
privilege against self- incrimination and a corporate
agent has a duty to produce the corporation's
records, even where the records might incriminate
him personally. Wilson v. United States, 221 U.S.
361, 384, 31 S.Ct. 538, 545, 55 L.Ed. 771 (1911).
Corporate agents do, however, retain their personal
privilege against self- incrimination. Curcio v.
United States, 354 U.S. 118, 124, 77 S.Ct. 1145,
1149, 1 L.Ed.2d 1225 (1957). It is well-settled that
the privilege is purely personal, United States v.
White, 322 U.S. 694, 699, 64 S.Ct. 1248, 1251, 88
L.Ed. 1542 (1944), and that "[i]t protects the
individual from any disclosure, in the form of oral
testimony, documents or chattels, sought by legal
process against him as a witness.” Id. The White
court succinctly explained the theory behind this
limitation in the scope of the privilege.

Basically, the power to compel the production of

the records of any organization, whether it be

incorporated or not, arises out of the inherent and
necessary power of the federal and state
governments to enforce their laws, with the
privilege against self-incrimination being limited to
its historic function of protecting only the natural
individual from compulsory incrimination through
his own testimony or personal records.

White, 322 U.S. at 700-01, 64 S.Ct. at 1251-52.

[10] The information sought by the interrogatories
is of the type that would, in all likelihood, be
contained in corporate, rather than personal,
records. Lee and Randall Wilkoff, as president and
vice-president of the Wilkoff Company, are the
corporate officers most likely to have control of the
information sought. Although their doing so may
ultimately lead to the release of material which is
incriminating as to them, the defendants must
answer those portions of the interrogatories the
answers to which are contained in Wilkoff Company
records. If we were to rule otherwise the result

Page 4

would be the creation of a safe zone within which
representatives of corporations could conceal the
activities of the corporation and its agents from
public *515 scrutiny simply by claiming the Fifth
Amendment privilege the representatives enjoy in
their personal capacity. The outcome here would
be to block from the discovery of the plaintiff any
substantive information regarding the Wilkoff
Company operations because of the potential
incrimination of Lee and Randall Wilkoff. This
would, in effect, create a privilege where none
exists. See Bellis v. United States, 417 U.S. 85,
90, 94 S.Ct. 2179, 2184, 40 L.Ed.2d 678 (1974).
Our ruling on this point should not be construed as
requiring the defendants to reveal information
contained in their personal records which might tend
to incriminate them.

Deposition testimony

[11] The first area of inquiry for which the plaintiff
seeks to have the Court compel the testimony of the
defendants is "the facts claimed to support the
affirmative defenses set forth in [the defendants’
Answers] to Plaintiff's Complaint.” The defendants
forward, as justification for their refusal to answer
inquiries into this area, a blanket application of the
privilege against self-incrimination. They do not,
however, offer any support for their contention that
the privilege is applicable, Sharff, 309 F.2d at 794,
and the Court is unable to determine how inquiry
into such affirmative defenses, which are directed to
the activities of the plaintiffs and other defendants,
threatens the defendants. We will direct the
defendants to answer questions going to their
assertion of affirmative defenses.

[12] The privilege against self-incrimination is
personal to the witness; he cannot invoke the
privilege of a third party in order to avoid answering
questions or producing documents which may
incriminate that third party. White, 322 U.S. at 704,
64 S.Ct. at 1254, The defendants will be directed
to answer those portions of the deposition questions
which relate to the activities of third parties. This
ruling extends to cover members of the defendants’
families. In re Matthews, 714 F.2d 223, 224 (2nd
Cir.1983).

Finally, as regards those areas of inquiry which
relate to activities of the Wilkoff Company, our
discussion in the portion of this memorandum which

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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dealt with the plaintiff's interrogatories to the
defendants is equally applicable here. We will
direct the defendants to answer questions related to
the operation of the company based on information
available through company records. Our order will
set out those specific sub-paragraphs of the
plaintiff's motions which the defendants must
address.

ORDER

AND NOW, this 15th day of December, 1983, for
the reasons set forth in the accompanying
memorandum, the plaintiff Rockwell International
Corporation's Motions to Compel Answers and
Responses from defendant[s] Lee Wilkoff and
Randall Wilkoff are GRANTED IN PART and
DENIED IN PART.

IT IS FURTHER ORDERED that:
1. plaintiff's motion to compel handwriting
exemplars of defendant Randall Wilkoff is
DENIED;
2. defendants Lee Wilkoff and Randall Wilkoff

Page 5§

shall file either answers or objections, along with
reasons for the objections, to each of the plaintiff's
interrogatories, consistent with our ruling in the
accompanying memorandum;

3. defendants Lee Wilkoff and Randall Wilkoff
shall testify to facts claimed to support their
assertion of the affirmative defenses set forth in
their respective Answers;

4. defendants Lee Wilkoff and Randall Wiltkoff
shall testify to subject areas regarding the activities
of third parties, where such testimony will not
violate the witness' personal privilege against self-
incrimination;

5. defendant Lee Wilkoff shall testify to the
subject areas identified in the following
subparagraphs of the plaintiff's motion to compel
Lee Wilkoff--1(b), (i), (m), (n), (0), (p);

6. defendant Randall Wilkoff shall testify to the
subject areas identified in the following sub-
paragraphs of the  *516 plaintiff's motion to
compel Randall Wilkoff--1(b), (h), (i).

END OF DOCUMENT

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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(Cite as: 194 F.R.D. 305)
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United States District Court,
District of Columbia.

Cara Leslie ALEXANDER, et al., Plaintiffs,
V.
FEDERAL BUREAU OF INVESTIGATION, et
al., Defendants.

Civ.A. Nos. 96-2123, 97-1288(RCL).
May 17, 2000.

Plaintiffs brought suit alleging that their privacy
interests were violated when the Federal Bureau of
Investigation (FBI) improperly handed over to the
White House hundreds of FBI files of former
political appointees and government employees from
the Reagan and Bush Administrations. On plaintiffs’
motion to compel production, the District Court,
Lamberth, J., held that: (1) plaintiffs were not
entitled to production of a list of persons whose FBI
reports were requested by the White House during
tenure of particular White House employee, absent
evidence that the Executive Office of the President
(EOP) possessed any such list; (2) plaintiffs were
entitied to production of computer service records
for computer belonging to long-time aide to the
President who allegedly spoke with White House
lawyer about entering data from what appeared to be
FBI files into a White House database that could be
shared with the Democratic National Committee; (3)
plaintiffs were entitled to production of the
telephone logs of the First Lady, and eight White
House employees, over objection that request was
unduly burdensome; and (4) plaintiffs were not
entitled to production of telephone billing records
which did not contain "call detail"-- i.e., the
numbers to and from which the call was placed.

Motion granted in part, denied in part, and deferred
in part.

West Headnotes

[1] Federal Civil Procedure €~1593
170Ak1593

Plaintiffs who brought suit alleging White House
misuse of FBI files were not entitled to discover
documents concerning proper requests and uses of
FBI information, or information relating to any
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misuse of FBI information concerning two former
White House employees other than certain incidents
involving them which could prove to be
circumstantial evidence of file misuse aimed at the
plaintiffs.

[2] Federal Civil Procedure €=1271
170Ak1271

The party seeking to compel information bears the
burden of first demonstrating its relevance.

[3] Federal Civil Procedure €%1593
170Ak1593

Plaintiffs who brought suit alleging White House
misuse of FBI files were not entitled to discover
documents sufficient to show the filing system in the
Executive Office of the President (EOP) for
documents relating to former White House employee
whose security clearance form was released by the
Department of Defense, her subsequent employer,
absent evidence that the EOP participated in the
release of the form, or any other FBI information
concerning employee, in violation of the Privacy
Act. 5U.S.C.A. § 552a.

[4] Federai Civil Procedure €~1574
170Ak1574

Discovery rule pertaining to production of
documents only requires a party to produce
documents that are already in existence. Fed.Rules
Civ.Proc.Rule 34(a), 28 U.S.C.A.

[5] Federal Civil Procedure €-1574
170Ak1574

A party is not required to prepare, or cause to be
prepared, new documents solely for their
production. Fed.Rules Civ.Proc.Rule 34(a), 28
U.S.C.A.

[6] Federal Civil Procedure €=1593
170Ak1593

Plaintiffs who brought suit alleging White House
misuse of FBI files were not entitled to production
of a list of persons whose FBI reports were
requested by the White House during tenure of
particular White House employee, absent evidence
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that the Executive Office of the President possessed
any such list. Fed.Rules Civ.Proc.Rule 34(a), 28
U.S.C.A.

[7] Federal Civil Procedure €=1593
170Ak1593

Plaintiffs who brought suit alleging White House
misuse of FBI files were not entitled to production
of documents relating to laptop and desktop
computers and removable storage devices used or
assigned to the First Lady relating to Travelgate,
Filegate, the WhoDB computer system, or the
obtaining or use of FBI files or government records,
absent evidence that any such documents existed.
Fed.Rules Civ.Proc.Rule 34(a), 28 U.S.C.A.

[8] Federal Civil Procedure €=1593
170Ak1593

Plaintiffs who brought suit alleging White House
misuse of FBI files were entitled to production of
computer service records for computer belonging to
long-time aide to the President who allegedly spoke
with White House lawyer about entering data from
what appeared to be FBI files into a White House
database that could be shared with the Democratic
National Committee, as request was "reasonably
calculated to lead to the discovery of admissible
evidence." Fed.Rules Civ.Proc.Rule 26(b)(1), 28
U.S.C.A.

[9] Federal Civil Procedure €=1593
170Ak1593

Plaintiffs who brought suit alleging White House
misuse of FBI files were entitled to production of all
documents from the archiving of computer files
from computers used by long-time aide to the
President who allegedly spoke with White House
lawyer about entering data from what appeared to be
FBI files into a White House database that could be
shared with the Democratic National Committee, as
such information could lead to discovery of
admissible evidence. Fed.Rules Civ.Proc.Rule
26(b)(1), 28 U.S.C.A.

[10] Federal Civil Procedure €+1593
170Ak1593

Plaintiffs who brought suit alleging White House
misuse of FBI files were not entitled to production
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of documents relating to the reassignment or return
to excess inventory pool of computers or hard disk
drives used by several White House employees,
including long-time aide to the President, absent
explanation of how information that an old computer
had been put in excess inventory, and its hard drive
eliminated, was likely to lead to the discovery of
admissible evidence. Fed.Rules Civ.Proc.Rule
26(b)(1), 28 U.S.C.A.

[11] Federal Civil Procedure €+1593
170Ak1593

Plaintiffs who brought suit alleging White House
misuse of FBI files were entitled to production of
documents in the inventory tracking database of the
Executive Office of the President (EOP) in order to
show identify computer currently assigned to long-
time aide to the President who allegedly spoke with
White House lawyer about entering data from what
appeared to be FBI files into a White House
database that could be shared with the Democratic
National Committee, as request was reasonably
calculated to lead to the discovery of admissible
evidence. Fed.Rules Civ.Proc.Rule 26(b)(1), 28
U.S.C.A.

[12] Federal Civil Procedure €~1634
170Ak1634

Search of approximately 60 boxes of documents for
documents on particular topics, by using indices
rather than by individual search of each box, was
inadequate response to request for production,
absent specific, detailed showing of the burden that
individual search would require.

[13] Federal Civil Procedure €=1593
170Ak1593

Plaintiffs who brought suit alleging White House
misuse of FBI files were entitled to production from
the Executive Office of the President (EOP) of all
documents which discussed, interpreted or analyzed
a 1975 legal memorandum to Counsel for the
President concerning applicability of the Freedom of
Information Act (FOIA) to the EOP; memo was
cited in opinion letter in support of argument that the
Privacy Act does not apply to the EOP, which was
major issue in pending case, and thus documents
discussing memo were relevant. 5 U.S.C.A. § &
552, 552a; Fed.Rules Civ.Proc.Rule 26(b)(1), 28
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[14] Federal Civil Procedure €=1593
170Ak1593

Plaintiffs who brought suit alleging White House
misuse of FBI files were entitled to production of
the telephone logs of the First Lady, and eight White
House employees, over objection that request was
unduly burdensome, absent showing, by way of
estimated required staff hours, estimated cost, or
some other specific showing, just how search of logs
would be overly burdensome.

[15] Federal Civil Procedure €=1593
170Ak1593

Plaintiffs who brought suit alleging White House
misuse of FBI files were not entitled to production
of telephone billing records which did not contain
"call detail"--i.e., the numbers to and from which
the call was placed, as such records were not
"reasonably calculated to lead to the discovery of
admissible evidence"; however, plaintiffs were
entitled to billing records for cellular phones which
did contain such detail. Fed.Rules Civ.Proc.Rule
26(b)(1), 28 U.S.C.A.

*307 Larry Klayman, Judicial Watch, Inc.,
Washington, D.C., for plaintiffs.

David W. Ogden, Acting Assistant Attorney
General, Wilma A. Lewis, United States Attorney,
Anne Weismann, James J. Gilligan, Elizabeth
Shapiro, U.S. Department of Justice, Washington,
D.C., for defendants EOP and FBI.

David E. Kendall, Marcie Ziegler, Williams &
Connolly, Washington, D.C., for defendant Hillary
Rodham Clinton.

MEMORANDUM AND ORDER
LAMBERTH, District Judge.

This matter comes before the court on Plaintiffs'
Motion [944] to Compel Production of Documents
Regarding Second Request to the Executive Office
of the President and for Further Relief the Court
Deems Just and Proper. Upon consideration of this
motion, and the opposition and reply thereto, the
court will GRANT IN PART, DENY IN *308
PART, AND DEFER IN PART plaintiffs' motion,
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as discussed and ordered below.
1. Background

The underlying allegations in this case arise from
what has become popularly known as "Filegate."
Plaintiffs allege that their privacy interests were
violated when the FBI improperly handed over to
the White House hundreds of FBI files of former
political appointees and government employees from
the Reagan and Bush Administrations.

This particular dispute revolves around requests for
the production of documents served on the Executive
Office of the President ("EOP") on October 27,
1998. The EOP served its responses and produced
documents on January 14, 1999. These responses,
however, included several objections to the requests
as irrelevant, unduly burdensome, or beyond the
scope of this court's orders. Plaintiffs initially filed
their motion to compel documents regarding their
second request for documents on March 26, 1999.
Plaintiffs then withdrew that motion, and the parties
engaged in negotiations regarding the plaintiffs’
motion. The EOP provided plaintiffs with
supplemental information and documentation on
April 22, and April 29, 1999.

On June 14, 1999, plaintiffs filed a revised motion
to compel documents. After this motion was filed,
the parties engaged in further discussions and
several more of the plaintiffs' arguments were
rendered moot. Plaintiffs, however, still seek to
compel documents relating to several of their
requests. These remaining requests include requests
for documents relating to Linda Tripp and Kathleen
Willey, a list of those individuals whose FBI files
were requested by the White House during Craig
Livingstone's tenure there, certain e-mails and hard
drives of relevant individuals, documents relating to
Mrs. Clinton's and EOP computers and the
information contained therein, certain documents
regarding "Travelgate" and "Filegate", documents
relating to a 1975 Memorandum to Counsel for the
President on FOIA, and telephone logs and related
billing records for nine individuals. In light of
recent developments regarding the records
management of White House e-mails, the plaintiffs’
requests for e-mails and hard drives will be
addressed later in a separate opinion. The
remaining requests, however, are addressed below.
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II. Analysis

1. Documents regarding Kathleen Willey and Linda
Tripp (Request Nos. 1-3, 79)

A. Documents related to requests for and uses of
Willey's and Tripp's FBI information, including
such information received or given to James Carville
or the EIP (Request Nos. 1-2, 79).

[1] In their first and second requests, plaintiffs seek
all documents related to any requests for or use of
information in FBI files or government records
pertaining to Kathleen Willey and Linda Tripp.
Plaintiffs further seek all documents referring or
related to Willey and Tripp obtained from or
provided to James Carville or the Education and
Information Project, Inc. ("EIP"). "Parties may
obtain discovery regarding any matter not
privileged, which is relevant to the subject matter
involved in the pending action." Fed.R.Civ.P.
26(b). As the EOP points out, this court has already
ruled on the relevance of issues concerning Willey
and Tripp to this case.

With regards to Kathleen Willey, the court has
allowed discovery into the letters sent from her to
President Clinton, which were publicly released by
the White House after Willey's appearance on "60
Minutes". See Alexander v. FBI, 186 F.R.D. 113,
115 (D.D.C.1998). This court found such discovery
to be relevant to the pending case because if, as this
court has since found, those letters were "maintained
in a way that implicated the Privacy Act, then [their]
misuse could prove to be circumstantial evidence of
file misuse aimed at the plaintiffs in the case at bar.”
Id.; see also Alexander v. FBI, 193 F.R.D. 1
(D.D.C.2000) (finding that the Willey letters were
maintained in a way that implicated the Privacy
Act). Regarding Linda Tripp, this court has held
that documents relating to the Department of
Defense's release of information from Ms. Tripp's
security clearance form, or other alleged misuse of
Ms. Tripp's government files, are relevant to  *309
the case at bar. See Alexander v. FBI, Civ. No.
96-2123, Order at 6-7 (D.D.C. April 12, 1998);
Alexander v. FBI, 186 F.R.D. 113, 115
(D.D.C.1998).

The EOP states in its opposition that, consistent
with the court's prior ruling, it searched and
produced all documents relating to "the maintenance
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and release” and "requests from the White House
Counsel's Office" of those "documents concerning
Ms. Willey that have been publicly released.”
Opposition by Defendant EOP to Plaintiffs’ Motion
to Compel Documents Regarding Second Request to
EOP at 5, 8. The EOP further states that it has
searched for and provided documents relating to the
Department of Defense's release of Tripp's security
clearance form, and any other alleged misuse, as set
out by this court. See id. at 7. In response to
Request 79, the EOP states that it searched for and
produced all documents obtained from or provided
to James Carville or the Education and Information
Project "relating to the maintenance and release of
documents concerning Ms. Willey that have been
publicly released, and documents relating to [the
Department of Defense's] release of information
from Ms. Tripp's security clearance form.” Id. at
9. Therefore, the EOP has already provided all
relevant material responsive to the plaintiffs’
request.

Plaintiffs are not entitled to documents concerning
proper requests and uses of Willey's and Tripp's
FBI information, as this information clearly has no
relevance to the pending action. Plaintiffs' request
is also denied to the extent that it seeks information
relating to any misuse of Willey's and Tripp's FBI
information other than those particular instances
already addressed. As this court has previously
stated, it will not "allow plaintiffs to discover
information on all of the White House's alleged
adversaries without any proper factual grounds to
support such discovery.” Alexander v. FBI, 186
F.R.D. 113, 119 (D.D.C.1998) (denying discovery
into matters concerning Monica Lewinsky). This
court has allowed discovery into matters concerning
Willey and Tripp due to the fact that the plaintiffs
presented the court with "discrete factual bas[es]" to
support their theory of file misuse, and "the type of
misuse paralleled the allegations of plaintiffs in the
case at bar." Id.

The plaintiffs have presented no evidence of any
misuse of Willey's and Tripp's FBI information
other than the release of Willey's letters and Tripp's
security clearance form. As the EOP has already
produced all documents concerning these instances
of misuse, the plaintiffs' requests for any other
documents pertaining to Willey's and Tripp's FBI
information are denied.
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B. Documents showing the EOP's filing system for
documents relating to Linda Tripp (Request No. 3).

[21[3] In their third request, plaintiffs seek all
documents sufficient to show the filing system in the
EOP for documents relating to Linda Tripp. [FN1]
The EOP also objected to this request, arguing that
the information the plaintiffs seek is irrelevant. The
party seeking to compel information bears the
burden of first demonstrating its relevance. See
Alexander v. FBI, 192 F.R.D. 42, 44-45
(D.D.C.2000); Alexander v. FBI, 186 F.R.D. 185,
187 (D.D.C.1999); Alexander v. FBI, 186 F.R.D.
21, 45 (D.D.C.1998). The plaintiffs correctly state
that information regarding the filing system from
which records that were publicly released were
obtained is relevant because the Privacy Act protects
records depending on how they were stored. The
EOP responds, however, that with regards to
publicly released Tripp records, information
regarding their filing system is irrelevant because "it
was the Department of Defense that released the
information concerning Ms. Tripp." EOP
Opposition at 9.

FN1. The plaintiffs also requested this information
as to Monica Lewinsky and Kathleen Willey. The
plaintiffs withdrew their request as to Monica
Lewinsky, however, and the EOP has provided all
documents pertaining to the filing system for the
Willey documents. Therefore, the only issue that
remains concerns the documents relating to Tripp.

Plaintiffs allege that they have evidence of a "direct
link" between the White House and the release of
this information. This evidence, however, consists
only of the fact that, *310 shortly before Tripp's
information was published in an article in The New
Yorker, Jane Mayer, the author of that article called
a deputy of then-current White House Press
Secretary Mike McCurry, at which time the deputy
referred her to the Department of Defense. The
court finds that such evidence is insufficient to
establish the relevance of the EOP's filing system in
this case. The evidence before this court indicates
only that the Department of Defense released
Tripp's security form from their files. Plaintiffs’
additional evidence of a brief contact between Jane
Mayer and a deputy at the White House fails to
establish that the EOP also participated in the release
of Tripp's form, or any other FBI information, in
violation of the Privacy Act. Therefore, the
plaintiffs' request is denied.
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2. Plaintiffs' request for a list of persons whose FBI
reports were requested by the White House during
Craig Livingstone's tenure (Request No. 5).

[41[5]1[6] In their fifth request, plaintiffs seek to
acquire a list of persons whose FBI reports were
requested by the White House during Craig
Livingstone's tenure. The EOP responded that it
does not have any such list, and therefore, it has
produced no documents. Rule 34 of the Federal
Rules of Civil Procedure governs discovery requests
for the production of documents and things. It
allows a party to serve on another party a request to
produce any designated documents that "are in the
possession, custody or control of the party upon
whom the request is served.” Fed.R.Civ.P. 34(a).
Therefore, Rule 34 only requires a party to produce
documents that are already in existence. See
Rockwell Int'l Corp. v. H. Wolfe Iron and Metal
Co., 576 F.Supp. 511, 511 (W.D.Pa. 1983); see
also 8A Charles A. Wright, Arthur R. Miller, &
Richard L. Marcus, Federal Practice and Procedure
§ 2210 (2d ed. 1994) ("[A] party can not be required
to permit inspection of documents or things that it
does not have and does not control.") A party is not
required "to prepare, or cause to be prepared "
new documents solely for their production. See
Rockwell, 576 F.Supp. at 511. Therefore, as there
is no evidence that the EOP does in fact possess any
list of individuals whose background summaries or
FBI reports were requested by the White House
from the FBI [FN2], the plaintiffs’ request to
compel such a list is denied. [FN3]

FN2. As evidence that the EOP does have the
desired list, the plaintiffs cite the EOP's statement
at a status conference that "there were
approximately 10,000 background summary reports
of Clinton White House employees [and political
employees] in the Clinton White House."

Plaintiffs’ Reply at 14. The fact that the EOP had
such information, however, has no bearing on the
issue at hand--whether the EOP also compiled a list
of which particular summary reports were
requested by the White House over a specific
period of time.

FN3. This court further notes that the plaintiffs
would not be entitled to receive a list of any
persons whose files were requested at a time when
they were employed by the Clinton Administration,
as such information is irrelevant to the pending
action. See Alexander v. FBI, 193 F.R.D. 1
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(D.D.C.2000) (denying discovery into matters
regarding the files of then-current Clinton
Administration employees based on the fact
that such information is irrelevant to the
pending action); Alexander v. FBI, 186
F.R.D. 200, 204 (D.D.C.1999) (same);
Alexander v. FBI, Civ. No. 96-2123,
Memorandum and Order at 8 (D.D.C. Apr.
16, 1999) (same).

3. All documents relating to any desktop or laptop
computer and any floppy disks used by or assigned
to Mrs. Clinton, which contain information relating
to Travelgate, Filegate, the White House Office
Database computer system, or the obtaining or use
of FBI files or government records (Request 21-22).

[7] Plaintiffs also seek to compel the information
contained in all laptop and desktop computers and
removable storage devices used or assigned to Mrs.
Clinton relating to Travelgate, Filegate, the WhoDB
computer system, or the obtaining or use of FBI
files or government records. The EOP responded
that, according to its records, no laptop or desktop
computers have ever been assigned to Mrs. Clinton.
See EOP Opposition at 11. The EOP further stated
that it has inquired, but is unaware of Mrs. Clinton
using White House computers for any purpose
relating to *311 the plaintiffs' request. See id.
Therefore, the EOP states, it has nothing to
produce.

Plaintiffs argue that the EOP's response is
"suspicious,” given Thomas McLarty's testimony
that he thinks (but is not certain) that he has seen
Mrs. Clinton typing on a laptop. Plaintiffs' Motion
to Compel at 22. As the EOP correctly notes,
however, such suspicion is insufficient to support
their motion to compel. Plaintiffs must demonstrate
that the documents they seek to compel do, in fact,
exist and are being unlawfully withheld. See Ayala
v. Tapia, 1991 WL 241873 at *2 (D.D.C. Nov.1,
1991) (denying motion to compel because that party
seeking production could not identify any specific
information that was being withheld). Thus, having
failed to demonstrate that any documents have been
withheld, the plaintiffs' request is denied.

4. Documents pertaining to EOP Computers and
Computer Service Records (Request Nos. 37-41,
and 43-44).
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Plaintiffs initially requested several documents
relating to the computers and hard drives of several
different White House employees. The White House
objected to the plaintiffs’ request as irrelevant and
overbroad, arguing that many of these employees
were unconnected to this litigation. In their motion
to compel, the plaintiffs eliminated their request as
to all those employees objected to, with the
exception of Marsha Scott. Plaintiffs argue that
Scott, a long-time aide to the President, is relevant
to the pending case. In support of their claim,
plaintiffs point to Tripp's testimony at her deposition
that she saw Bill Kennedy talking with Scott about
entering data from what appeared to be FBI files
into a White House database that could be shared
with the Democratic National Committee. See Tripp
Deposition at 141-148; 163-167. Based on this
evidence, the court finds that information regarding
Marsha Scott's computer is relevant to the pending
action as it may bear on the possible misuse of the
plaintiffs' files. The court will now address the
relevance of the particular documents requested by
the plaintiffs.

A. Marsha Scott's computer service records
(Request Nos. 37, 40-41, and 43).

[8] Plaintiffs first request several computer service
records pertaining to Marsha Scott, including all
documents related to the archiving, wiping and/or
restoration of Scott's computers and hard disk
drives, and all of her OA62, OA65 and CSAR
forms. The EOP objected to these requests as
irrelevant. [FN4]

FN4. Notwithstanding their objections that the
information sought was irrelevant, the EOP did
produce requests for the archiving of hard disk
drives and CSAR forms OA62 and OA6S5 for
several individuals.

Form OAG65, as described by former White House
Branch Chief of Customer Service Computer
Support Laura Crabtree [FN5] at her deposition, is a
handwritten form by which users request service for
their computer. Plaintiffs argue that they are
entitled to any OA65 forms and all other documents
requests for the archiving, wiping or restoration of
Scoit's computers and hard drives to establish
whether her hard drive had been erased or archived
and to determine the current location of any
computers or hard drives used by her in the past.
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ENS. The court notes that the prior testimony of
Ms. Crabtree, as well as affidavits filed by Daniel
Barry, have been called into question by recent
revelations regarding the White House's prior
searches of e-mails, and are the subject of a
pending motion filed by the plaintiffs for an
evidentiary hearing. However, as the court is
granting the plaintiffs' requests for these forms
described by Ms. Crabtree in her deposition, the
plaintiffs suffer no detriment by the court's reliance
on this particular testimony for this limited

purpose.

Plaintiffs also request all documents "relating" to
the tequests for archiving and CSAR forms. The
plaintiffs explain in their motion that this request
seeks documents to or from Scott regarding whether
or not she should archive or erase her hard drive.
They argue that such information is relevant, given
the evidence that information from the plaintiffs’
files could have been entered on Scott's hard drive
and misused.

The plaintiffs also explain the relevance of their
request for Scott's OA62 forms. Crabtree testified
that the OA62 form is the standard employee
agreement regarding computer security, signed by
EOP employees, which describes the policy
regarding unauthorized *312 disclosure or use of
information and establishes a user ID for access to
the computer network. Plaintiffs argue that they are
entitled to any OA62 forms pertaining to Scott so
that they can show that she was obligated to handle
information properly, not only by applicable law and
regulations, but also by signed agreement. Plaintiffs
further argue that the document would show any
user ID assigned to Scott, which would be helpful to
determine if she accessed data as described by
Tripp.

In light of the court's finding above with respect to
Scott's relevance to this case, the court finds that the
plaintiffs have met their burden of establishing the
relevance of the information sought. The court finds
that the plaintiffs’' request is "reasonably calculated
to lead to the discovery of admissible evidence."
Fed.R.Civ.P. 26(b)(1). Accordingly, the court will
order the EOP to produce Marsha Scott's computer
service records, as well as all other documents
pertaining to the archiving, erasing, and servicing of
her computer and hard drives.

B. Documents from the "archival database” relating

Page 16

to Marsha Scott (Request 38).

[9] Plaintiffs next request all documents from the
"archival database" relating to Marsha Scott. The
EOP has produced all such documents pertaining to
several other individuals. The EOP argues,
however, that this information is irrelevant because
it only shows that data from a particular individual
was archived; it does not show what information
was archived. The court disagrees with the EOP's
argument. Given the possibly relevant material on
Scott's computer, the plaintiffs are entitled to know
if any of that material has been archived, as such
information may lead to the discovery of admissible
evidence. Therefore, the EOP must produce all
documents from the "archival database” pertaining
to Marsha Scott.

C. Documents relating to the reassignment or return
to excess inventory pool of computers or hard disk
drives for several individuals (Request No. 39).

[10] The plaintiffs next request all documents
relating to the reassignment or return to excess
inventory pool of computers or hard disk drives for
several individuals, and for Marsha Scott in
particular. In its opposition, the EOP stated that the
only documents that the EOP maintains are the
CSAR forms it already produced and forms known
as reports of excess personal property. The EOP
objected to undertaking a search for excess property
reports as unduly burdensome and not reasonably
calculated to lead to the discovery of admissible
evidence. In support of its argument, the EOP
attaches a copy of an excess property report, and
notes that, although the report reflects that
equipment came generally from offices such as the
Office of Administration, or the White House, it
does not identify the equipment by individual or
even by more specific offices such as OPS or the
White House Counsel's Office. Therefore, the EOP
argues, the reports have no probative value.

The plaintiffs respond by pointing out that the
reports at issue do include the serial numbers of the
computers. They argue that the reports are relevant
because they could be combined with other
documents showing the serial numbers of computers
assigned to individuals. Once combined, these
reports would establish whether certain individuals
ever had their computers returned to the excess
property inventory pool, and, thus, had their hard
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drives eliminated in the process. Plaintiffs,
however, fail to request any documents indicating
the serial numbers of the computers assigned to the
individuals at issue; nor do they establish that they
already have this information. Furthermore, it is
not self-evident, and the plaintiffs do not explain,
how information that an individual's old computer
has been put in excess inventory, and therefore the
hard drive eliminated, is likely to lead to the
discovery of admissible evidence. Therefore, the
plaintiffs' request is denied.

D. Documents in the inventory tracking database
(Request No. 44).

[11] Finally, plaintiffs request all documents in the
inventory tracking database with regards to Marsha
Scott in order to *313 show the computer currently
assigned to Scott. [FN6] The EOP objects to this
request as irrelevant. The plaintiffs, however, argue
that they have established the relevance of
information regarding Marsha Scott's computer to
this case, and that, at least presumably, the
computer most recently assigned to Scott may have
been the one used by her when Tripp first testified
publicly about Scott. The court finds that the
plaintiffs’ request is reasonably calculated to lead to
the discovery of admissible evidence. Therefore,
the EOP must produce all documents in the
inventory tracking database regarding Marsha Scott.

FN6. The EOP states in its opposition that this
database reflects only the most recent assignment
of computers and related equipment.

5. Documents relating to Filegate and Travelgate
(Requests 59 and 78).

A. All documents given to ORM by Harold Ickes
that relate to Filegate or Travelgate (Request 59).

Plaintiffs request all documents pertaining to
Filegate and Travelgate contained within
approximately 60 boxes of documents sent to the
ORM by Harold Ickes, the Deputy Chief of Staff
during the 1993-94 primary Filegate period. The
EOP objects to the plaintiffs' blanket request for all
"Travelgate" documents as overbroad, unduly
burdensome, and irrelevant. The court agrees with
the EOP's argument. This court has previously
ruled that matters regarding Travelgate, with the
exception of the possible misuse of the government
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file of Billy Dale, a former Travel Office employee,
are not relevant to the instant case. See Alexander
v. FBI, 186 F.R.D. 113, 116 (D.D.C.1998);
Alexander v. FBI, 192 F.R.D. 42, 45 (D.D.C.2000)
(Re: Thomas McLarty). Therefore, plaintiffs are
entitled only to any documents that may relate to the
misuse of Billy Dale's file. They are not entitled to
any other documents pertaining to Travelgate.

[12] As to the plaintiffs’ request for documents
regarding Filegate, the EOP states that it has already
searched Mr. Ickes' boxes and produced all relevant
documents in its response to the plaintiffs' first
request for the production of documents. Plaintiffs,
however, take issue with this search because, as the
EOP admits, the Ickes boxes were not searched
individually, but rather, only the indices of the
boxes were searched. In response, the EOP cites a
prior opinion of the court in this case, in which the
EOP claims the court upheld the scope of their
search as proper. See Alexander v. FBI, 188
F.R.D. 111, 115 (D.D.C.1998). The court's ruling,
however, was only that the plaintiffs were not
entitled to pursue discovery into the scope of that
search as they had not set forth any information
suggesting that the search was deficient in any way.
See id. This court did not rule on the sufficiency of
the search itself, but rather only on the sufficiency
of the plaintiffs' evidence regarding the search. See
id. In the instant dispute, the plaintiffs have
presented the court with specific evidence regarding
the EOP's search.

The EOP argues that the plaintiffs’ demand that
every document contained in each of the Ickes boxes
be searched is unreasonable. In order to support its
objection, however, the EOP must make a specific,
detailed showing of the burden such a search would
require. See Alexander v. FBI, 193 F.R.D. 1
(D.D.C.2000); see also Chubb Integrated Systems
Ltd. v. Nat'l Bank of Washington, 103 F.R.D. 52,
60-61 (D.D.C.1984) ("An objection must show
specifically how an interrogatory is overly broad,
burdensome or oppressive, by submitting affidavits
or offering evidence which reveals the nature of the
burden.™)

The EOP makes no such showing in this instance.
Instead, to support its claim that its search was
reasonable, the EOP relies on a FOIA case, Manna
v. United States Dep't of Justice, 832 F.Supp. 866,
875 (D.N.J.1993), in which the court stated that
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district courts have sanctioned the use of general
indices as a reasonable search technique. This court
has already stated, however, that "it does not agree
with the analogy drawn by the EOP to discovery in
FOIA cases, [because] discovery in a FOIA action is
extremely limited, especially *314 when compared
to discovery conducted in a traditional civil action.”
Alexander, 188 F.R.D. at 116, n. 2 (citation
omitted). Accordingly, the EOP's argument is
rejected, and the court will require the EOP to
conduct a search of all individual documents
contained in the Ickes boxes and to produce any
relevant documents, as defined in this order, that
were not previously produced.

B. Documents Relating to George Stephanopoulos
Regarding Travelgate, Filegate, or the Obtaining or
Use of FBI files (Request 78).

As discussed above, plaintiffs' request for
documents regarding Travelgate, with the exception
of any documents relating to the misuse of Billy
Dale's FBI file, are irrelevant, and, therefore,
denied. As to those documents concerning Filegate,
the EOP has stated that it has searched for and
produced all such documents. As the plaintiffs have
not presented the court with any evidence that the
search, as related to these documents, was
insufficient or that there exists any responsive
documents other than those already produced, the
plaintiffs' request to compel further documents
regarding Filegate is also denied. Thus, if the EOP
has any documents relating to Stephanopoulos
regarding the misuse of Billy Dale's file, it must
produce them. Plaintiffs' request is denied,
however, as to all other documents.

7. All documents related to a February 1975
Memorandum to Counsel for the President regarding
FOIA (Request 77).

[13] Plaintiffs request all documents relating to a
February 28, 1975 Memorandum to Philip Buchen,
Counsel to the President, on the applicability of
FOIA to the EOP ("Buchen memo"). This
memorandum was cited in a 1975 opinion letter
from then-Assistant Attorney General Antonin Scalia
regarding the Privacy Act, which the EOP submitted
as Exhibit 2 to their Motion for Judgment on the
Pleadings in this case. The EOP has produced the
requested memorandum to the plaintiffs. They
object, however, to the plaintiffs' request for all
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related documents, which the plaintiffs explain
includes all memoranda generated "in response to
the primary document," as vague and overbroad.
Plaintiffs' Motion at 50.

The court notes that the Buchen memo is clearly
relevant, given that it is cited in an opinion letter
filed and relied on by the EOP in support of one of
their main arguments in this case--that the Privacy
Act does not apply to the EOP. In fact, the EOP
does not contest the relevance of the Buchen memo
itself. Rather, it argues that the plaintiffs have not
established the relevance of those documents
"related to" it.

Given the obvious relevance of the Buchen memo,
however, it is clear to this court that documents
interpreting and discussing it are also relevant to the
pending action. It is reasonable to assume that
lawyers discussing the applicability of the Privacy
Act to the EOP would analogize to and discuss
FOIA's applicability, which the Buchen memo
clearly addresses. In fact, this is what then-
Assistant Attorney General Antonin Scalia did in the
opinion letter submitted by the EOP as an exhibit to
their Motion for Judgement on the Pleadings. Given
that the Privacy Act and its applicability to the EOP
is a major issue in this case, the court finds that the
plaintiffs’ request for documents discussing the
Buchen memo is "reasonably calculated to lead to
the discovery of admissible evidence."

Fed.R.Civ.P. 26(b)(1).

Indeed, the EOP's primary objection to the
plaintiffs’ request for "related” documents seems to
be to the plaintiffs' definition of what constitutes
"related" documents. The plaintiffs include in their
definition all documents that "refer” to the
memorandum in any way and those that "were
created in response to it." The court agrees that
such a definition is vague and overbroad, as it would
include documents that do not in any way discuss the
memorandum or its subject matter. Therefore, the
EOP need only produce all documents which in
some way discuss, interpret or analyze the Buchen
memo regarding FIOA's applicability.

8. Telephone logs and related billing records for
nine individuals (Request No.89).

Finally, the plaintiffs request the telephone logs and
billing records for telephones used *315 by or
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assigned to nine individuals--Craig Livingstone,
Anthony Marceca, Hillary Rodham Clinton, Bernard
Nussbaum, William Kennedy, Deborah Gorham,
Betsy Pond, Maggie Williams, and Marsha Scott.

A. Telephone Logs

[14] The EOP objects to the plaintiffs' request for
certain individuals' telephone logs as irrelevant,
unduly burdensome, and overbroad, on the grounds
that it is not limited by any subject matter. Plaintiffs
respond, however, that they are seeking telephone
records to determine who these key individuals
contacted and worked with so they can discover all
the facts. Because the phone records will give this
information, but will not necessarily show any other
information such as the subject of the phone call,
their request cannot be limited to a particular subject
matter. The court agrees with the plaintiffs’
argument and finds that such information, by
providing a list of persons certain key individuals
contacted, is relevant to the pending action.

The EOP's primary objection to this request, in
fact, appears to be that it is overly burdensome. As
discussed above, however, in order to support its
objection, the EOP must make a specific, detailed
showing of the burden such a search would require.
To this end, the EOP provided the declaration of
Michelle Peterson, Associate Counsel to the
President in the Office of the White House Counsel.
In this declaration, Ms. Peterson states that, in order
to respond to the plaintiffs' request, the EOP would
have to search through 52 boxes of telephone
logs--37 boxes from the White House Counsel's
office and 15 boxes from the First Lady's Office.
[FN7} See Declaration of Michelie Peterson at 2
(July 2, 1999). Ms. Peterson further stated that all
of these boxes "would have to be retrieved and at
least cursorily reviewed to ascertain whether they
might contain any messages for the time period in
which [the individuals] worked in the White
House...." Id. Then, if the box did contain messages
from that time period, the EOP would then have to
conduct a page-by- page review of the messages in
that box to determine if any of the messages were
for the requested individuals. Id.

FN7. This includes 2 boxes marked "First Lady's
Office--Maggie Williams."

Ms. Peterson and the EOP, however, fail to
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establish, by way of estimated required staff hours,
estimated cost, or some other specific showing, just
how this search would be overly burdensome. It
may be that the EOP’s cursory search of these boxes
demonstrates that there are in fact only a few boxes
from the relevant time period that would, therefore,
need a more detailed search. Thus, the court finds
that the EOP has not sufficiently established that the
plaintiffs' request is overly burdensome, and the
EOP must produce the requested telephone logs.

B. Billing Records

[15] The EOP also argues that plaintiffs’ request for
the nine individuals' billing records is irrelevant and
overbroad as the billing records do not contain "call
detail"--i.e., the numbers to and from which the call
was placed. The EOP again relies on the Peterson
Declaration to support its argument.

Ms. Peterson states in her declaration that the only
billing records that provide the originating and the
destination phone numbers are those pertaining to
cellutar phones. All other White House billing
records, she attests, do not give the originating
phone number. {[FN8] Peterson Declaration at 3.
Based on this information, the court finds that, as
there would be no way of ascertaining from these
billing records which calls were made by the
requested individuals and, thus, which contacts were
made by them, the plaintiffs' request for such
records is not “reasonably calculated to lead to the
discovery of admissible *316  evidence.”
Fed.R.Civ.P. 26(b)(1). Accordingly, the plaintiffs’
request for billing records, other than those
pertaining to cellular phones, is denied.

FNS8. Peterson explains that, with the exception of
the cellular telephone billing records discussed
above, there is no call detail for local telephone
calls. See Peterson Declaration at 3. For domestic
long distance calls, the vast majority are placed via
an FTS number, for which there is also no call
detail, and those few that are not, while reflecting
the full destination number, reflect as the
originating number just one of several trunk lines
of origin. See id.; Second Declaration of Michelle
Peterson at 1-2 (April 11, 2000) International calls,
while also reflecting the destination number,
similarly do not reflect the originating number. See
Peterson Declaration at 3.

Regarding the cellular phone records, which contain
specific call detail, Ms. Peterson stated that, of the
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requested individuals, only Mr. Kennedy and Ms.
Williams were assigned EOP cellular phones. The
EOP still objects to producing these billing records,
however, arguing that the plaintiffs are not entitled
to a record of these individuals' calls on all topics
and from any callers.

As noted above, however, these records are merely
lists of the contacts made by these individuals,
which the court finds to be relevant to the pending
action; they do not provide any information
regarding the subject matter of the call. Therefore,
the plaintiffs are unable to limit their request by
subject matter. As these particular records do
provide telephone numbers identifying the persons
contacted by the requested individuals, the court
finds that the plaintiffs' request as to these records is
"reasonably calculated to lead to the discovery of
admissible evidence.” Fed.R.Civ.P. 26(b)(1). Thus,
the EOP shall produce the billing records pertaining
to Kennedy's [FN9] and Williams' cellular phones.
It need not produce, however, any other billing
records.

FN9. The court notes that the EOP did not assert
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any privilege in response to the plaintiffs' request.
Rather, they objected only on the grounds that the
request was "irrelevant, unduly burdensome, and
overbroad.” EOP Responses at 52. Thus, any
possible privilege claim based on William
Kennedy's position as former Associate White
House Counsel is waived.

1. Conclusion

For the reasons stated above, the court HEREBY
ORDERS that Plaintiffs’ Motion [944] to Compel
Production of Documents Regarding Second Request
to the EOP and for Further Relief the Court Deems
Just and Proper is GRANTED IN PART, DENIED
IN PART and DEFERRED IN PART. The EOP
shall, within 20 days of this date, provide documents
to the plaintiffs as discussed in this opinion. The
court will defer on plaintiffs' requests numbers
19-20 and 28, regarding hard drives and e-mails,
and will issue a separate opinion regarding those
requests at a later date.

SO ORDERED.

END OF DOCUMENT
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BellSouth Telecommunications, inc.
333 Commerce Street

Suite 2101

Nashville, TN 37201-3300

[op]

Guy M. Hicks
General Counse!

615 214-6301
Fax 615 214-7406

guy.hicks@bellsouth.com

VIA HAND DELIVERY

David Waddell, Executive Secretary
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37238

Re:  Tariff Filings by Local Exchange Companies to Comply with FCC Order 96-439,
Concerning the Reclassification of Pay Telephones
Docket No. 97-00409

Dear Mr. Waddell:

Enclosed are the original and thirteen copies of the Comments of BellSouth
Telecommunications, Inc. Copies of the enclosed are being provided to counsel of record for all
parties.

Very truly yours,

e

\)uy M. Hicks >
GMH:ch
Enclosure



BEFORE THE TENNESSEE REGULATORY AUTHORITY =
Nashville, Tennessee T

cTL -

In Re: Tariff Filings by Local Exchange Companies to Compl_v{'wi‘jithE~f’aC:é30rTa7é‘r o

96-439, Concerning the Reclassification of Pay Telephones

Docket No. 97-00409 TR S

COMMENTS OF
BELLSOUTH TELECOMMUNICATIONS, INC.

INTRODUCTION

On June 22, 2000, the Tennessee Payphone Providers Association (“TPOA™) filed
a Motion for Interim Relief (“Motion”) in the above-captioned docket. The Motion
requested extraordinary relief, an immediate “interim” reduction in the payphone line rates
charged by BellSouth Telecommunications, Inc. (“BellSouth”), without the benefit of pre-
filed testimony, cross-examination or a hearing of any kind. No other Local Exchange
Company’s (“LECs”) rates were subject to this request. The Tennessee Regulatory
Authority (“TRA”), by Notice of Filing Schedule and Pre-Hearing Conference (“Notice™)
dated June 23, 2000, invited interested parties to file comments by Noon on Friday, June
30, 2000. As explained below, TPOA’s request is unwarranted, procedurally improper,
and should be denied.

BACKGROUND

The Telecommunications Act of 1996 (the “Act™) specifically addressed the
provision of public pay telephone service. 47 U.S.C. 276. The Federal Communications
Commission (“FCC” or the “Commission”) was directed to prescribe regulations that

accomplished several goals in the provision of pay telephone service. 47 U.S.C. 276(b)(1).

218408
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Specifically, Section 276(b)(1)(B) requires the FCC to *“discontinue the intrastate and
interstate carrier access charge payphone service elements and payments in effect on such
date of enactment, and all intrastate and interstate payphone subsidies from basic exchange
and exchange access revenues.” To effectuate that mandate, the FCC determined that
payphones should be treated as deregulated and detariffed CPE. First Payphone Order, 11
FCC Red at 20611, 9 142. The FCC also concluded that “incumbent LECs must offer
individual central office coin transmission services to PSPs [Payphone Service Providers]
under nondiscriminatory, public, tariffed offerings if the LECs provide those services for
their own operations.” First Payphone Order, 11 FCC Rcd at 20614, § 146. The FCC
further determined that “[b]ecause the incumbent LECs have used central office coin
services in the past, but have not made these services available to independent payphone
providers for use in their provision of payphone services, . . . incumbent LEC provision of
coin transmission services on an [unbundled] basis [must] be treated as a new service
under the Commission’s price cap rules.” Id.! In addition, the FCC held that “any basic
transmission services provided by a LEC to its own payphone operations must be available
under tariff to other payphone providers."” Id. at 20616, q 148.

The FCC specifically rejected the proposal that it apply “the pricing regime under
Section 251 and 252 . . . to all Section 276 payphone services offered by incumbent

LECs.” Id. At 20615, 9§ 147. The Commission noted that “Section 276 does not refer to or

' In addition, in the case of BOCs only, the FCC required the filing of CEI plans
“describing how they will comply with the Computer III unbundling, CEI parameters,
accounting requirements, CPNI requirements as modified by Section 222 of the 1996 Act,
network disclosure requirements, and installation, maintenance, and quality
nondiscrimination requirements.” First Payphone Order, 11 FCC Rcd at 20641, ¥ 199.
All of the BOCs, including BellSouth, filed CEI plans that were approved in 1997. The



require the application of Sections 251 and 252 to LEC payphone services. In addition, the
elements and services to be offered under Section 251 and 252 are not available to entities
that are not telecommunications carriers, and many PSPs are not telecommunications
carriers.” Id. Instead, the Commission found that the “Computer III tariff procedures and
pricing”—including the new services test—“are. more appropriate for basic payphone
services provided by LECs to other payphone providers.” Id.

In the Order on Reconsideration, the Commission confirmed that LECs were
required to ‘“file with the Commission tariffs for unbundled features consistent with the
requirements established in the Report and Order.” 11 FCC Recd at 21308, § 163. The
Commission also determined, however, that “LECs are not required to file tariffs for the
basic payphone line for smart and dumb payphones with the Commission.” Id. Instead,
the Commission chose to “rely on the states to ensure that the basic payphone line is
tariffed by the LECs in accordance with the requirements of Section 276.” Id. The FCC
stated: “[w]here LECs have already filed intrastate tariffs for these services, states may,
after considering the requirements of [the Order on Recon.], the [First Payphone Order],
and Section 276, conclude: 1) that existing tariffs are consistent with the requirements of
the [First Payphone Order] as revised herein; and 2) that in such case no further filings are

required.” Id.

Commission declined to impose these requirements on non-BOC LECs. Id. At 20641-42,
9 201.
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DISCUSSION

The basis for TPOA’s Motion is an order of the FCC Common Carrier Bureau in a
Wisconsin case.” The Wisconsin Order is at odds with prior FCC Orders, including those
outlined above. The Wisconsin Order is not a Final Order of the FCC, and its very
application is subject to a request for Stay, filed by the LEC Coalition on April 3, 2000.°
Moreover, the LEC Coalition has also applied for review of the Common Carrier Bureau’s
Order, and has replied to oppositions to its application for review and stay. The TPOA
conveniently fails to mention that the Wisconsin Order is applicable only to the Wisconsin
LECs identified in the Order. (Wisconsin Order § 13).

The TPOA’s reliance on the Wisconsin Order as support for a drastic rate
reduction, as is proposed in the Motion, is therefore misplaced. Other than the Wisconsin
Order and attached affidavits, TPOA offers no support for the unprecedented rate reduction
advocated by TPOA.

Turning to the affidavits, TPOA asserts that they demonstrate that “payphone
owners are suffering severe economic harm as a result of the unforeseen, three year delay
in fixing cost-based rates.” (Motion, p. 3). A closer look at TPOA’s own affidavits shows
a clearer picture of what is really happening to the payphone industry: evolution and
change in the telecommunications marketpléce. Take, for example, the following excerpts
from three separate affidavits attached to TPOA’s Motion:

To Whom it May Concern:

? Order, Wisconsin Public Service Commission Order Directing Filings, CCB/CPD
No. 00-1; DA 00-347 (rel. March 2, 2000). (hereinafter referred to as “Wisconsin Order™)

3 A copy of the LEC Coalition Request for Stay is attached as Exhibit 1.

4 Copies of the LEC Coalition’s Application for Review and Reply in Support of its
Application and Request for Stay are attached as Exhibit 2 and 3.



The last three years have been a devasting and disappointing time
for our payphone company. Revenues have dropped at least 25 to 30% due
to the proliferation of cellphones and prepaid calling cards. Although
there are mechanisms in place designed to collect ‘“dial-around
compensation” for payphone owners, I estimate that less than half of what
we are due comes our way. (emphasis added).

Robert Kitchener, Owner
Cumberland Telecom

Comes now Affiant, Robert E. Wilson and states and deposes as follows:

3. In the past three years the cost of our payphone lines have gone up
significantly due to increases in EULC and PICC charges
(approximately $6.00 per phone). We are now paying $12.21 per
month in these two charges alone. In addition, for a period of 18
months within this same time period, we paid a $1.03 per line per
month flex ANI charge. Also in this same period, we have incurred
the number portability charge of $.35 per line per month. While
costs have gone up, our revenues have decreased due to the
popularity of cell phones and calling cards. This has caused our
company to go from a growth company to a struggling company.
We are adding new phones but phones are being removed which
have become unprofitable for the above reasons. We have removed
approximately 25 phones the past two years. 1 believe this is
common throughout our industry. A couple of companies have
recently sold out and others are looking to do the same. (emphasis
added).

Since March of 1999 until today, I have disconnected fifty-three
(53) payphones which, at one time, were profitable, but because
of reduced revenue caused by cellphones and lost long distance
to 1010xxx calls and prepaid calling cards. Adding to this lost
revenue was the increase of the PICC charge by BellSouth from
$1.25 to $4.31 per payphone. I have five more payphones that have
been listed as marginal that will be disconnected in the near future.
Instead of a growth company, my business has become a churning
company. In other words, I don’t buy new payphones; I try to find
locations for the ones I have to disconnect.

(emphasis added).

BILL L. GARDNER



Based on TPOA members’ own statements, thereforé, it 1s clear that there is much more to
the payphone picture than the broad-brush attempt in the Motion to blame BellSouth or the
“unforeseen, three year delay” for the industry’s problems.

While it would be very helpful for purposes of this case to have a final order from
the FCC regarding the Wisconsin situation before proceeding, BellSouth does not oppose
setting a procedural schedule in this matter.’  BellSouth does, however, strenuously

" oppose the draconian rate reduction requested by TPOA.

Finally, TPOA’s request is also procedurally defective. TPOA is asking the TRA
to make a dramatic change in interim rates (1) based on a Common Carrier Bureau Order
in a Wisconsin case that is at odds with prior FCC orders, (2) without the submission of
prefiled testimony, (3) without a hearing or the opportunity for cross-examination, and (4)
without addressing the cost studies BellSouth and other parties have submitted in support
of their rates. BellSouth objects to such a truncated process, particularly where all of the
parties, including TPOA, previously agreed that prefiled testimony and an evidentiary
hearing were necessary in this proceeding.’

In essence, TPOA is inviting the Authority to award it interim relief more
extraordinary than a temporary restraining order. A temporary restraining order is
designed to preserve the status quo pending resolution of the litigation. Here, the TPOA is
asking the TRA to dramatically alter the status quo based solely on affidavits which, as

shown above, do not even support the relief requested in the Motion. Putting aside for the

> In the TPOA’s Agreed Motion for continuance, dated March 4, 1998, the TPOA
requested that the Payphone Docket “be postponed until after the TRA has issued final
orders in the ‘permanent pricing’ docket (TRA 97-01262) and in the ‘universal service’
proceeding” (emphasis added). The TRA has not issued final orders in either docket.

% See September 23, 19997 Transcript of Prehearing Conference, p. 4-7.



moment the question of whether the Authority even has the authority to grant the Motion,
the Authority should decline TPOA’s invitation for procedural reasons alone.

In responding to a related matter raised by TPOA in its Motion, regarding
allegations that revenues for the SLC (which is more correctly identified as the End User
Common Line — “EUCL”) and the PICC, BellSouth denies that recovery of these charges
in any way represents “double counting.” The New Services Test allows BellSouth to
recover its cost of providing service plus an appropriate measure of overhead. Appropriate
overhead loadings are measured by reference to comparable services. In this case, public
telephone access lines are comparable to business lines. Just as with payphone lines,
business line subscribers must pay the federally mandated EUCL and PICC charges.
Accordingly, nothing in the TPOA pleading suggests that the overhead loading on
payphone lines is inappropriate; to the contrary, the loading remains comparable to the
loading on business lines-as federal law clearly permits. It should also be noted that no
other state in BellSouth’s territory has altered its intrastate rates to reflect the federally
mandated EUCL and PICC charges, as TPOA appears to advocate here. Indeed, the FCC
requires LECs to charge payphone providers the EUCL.

CONCLUSION

It is evident that the rate reduction advocated by TPOA is unwarranted and
procedurally improper. The Authority should decline to accept TPOA’s invitation to
dramatically change the interim rates without an evidentiary hearing, particularly given

that TPOA previously (1) agreed to an evidentiary hearing and (2) requested that this

7 See Report and Order, Implementation of the Pay Telephone Reclassification and
Compensation Provision of the Telecommunications Act of 1996, 11 FCC Red 20541, ¢
187 (1996).



proceeding be held in abeyance until after the Authority issued final orders in the
‘permanent pricing’ docket and in the universal service proceeding. BellSouth does not
oppose re-convening this docket, however, and looks forward to presenting its evidence in
a hearing before the Authority.

Respectfully submitted,

LSOUTH TELECOMMUNICATIONS, INC.

~GuyK1. Hicks

333 Commerce Street, Suite 2101
Nashville, Tennessee 37201-3300
(615) 214-6301

R. Douglas Lackey

A. Langley Kitchings

675 W. Peachtree Street, Suite 4300
Atlanta, Georgia 30375



BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C.

In the Matter of

Wisconsin Public Service Commission CCB/CPD No. 00-1

R .

Order Directing Filings

THE LEC COALITION’S REQUEST FOR A STAY OF THE
COMMON CARRIER BUREAU’S “NEW SERVICES TEST” ORDER

The LEC Coalition' hereby requests that the Bureau — or, in the alternative, the
Commission — grant a stay of the order of the Deputy Chief, Common Carrier Bureau, in
CCB/CPD Docket No. 00-1 (the “Order”). As described in detail in the Petition for
Reconsideration filed today, the Order mis-states the “new services” test — and therefore
conflicts with prior Commission orders and oversteps the Bureau’s authority. By indicating that
LECs must make retail payphone services available to payphone service providers (“PSPs”) at
UNE rates, the Order violates both the Act — which provides that UNEs shall be made available
only to telecommunications carriers — and prior Commission orders. In addition, the Bureau’s
effort to set state tariff rates exceeds the Commission’s jurisdiction and violates the Constitution.

For the reasons set forth in the Petition for Reconsideration, the LEC Coalition is likely to
prevail on its legal challenges to the Order. The Commission (or the Bureau) should accordingly
grant a stay, because, in its absence, LECs are likely to suffer irreparable harm. Associations of

independent payphone providers across the country are claiming that the Order constitutes

! The members of the LEC Coalition are Ameritech Corporation; the Bell Atlantic telephone companies (Bell
Atlantic-Delaware, Inc.; Bell Atlantic-Maryland, Inc.; Bell Atlantic-New Jersey, Inc.; Bell Atlantic-Pennsylvania,
Inc.; Bell Atlantic-Virginia, Inc.; Bell Atlantic-Washington, D.C., Inc.; Bell Atlantic-West Virginia, Inc.; New York
Telephone Company and New England Telephone and Telegraph Company); BellSouth Telecommunications, Inc.;

GTE Service Corporation; SBC Telecommunications, Inc.; Wisconsin Bell (d/b/a Ameritech Wisconsin); and U S
WEST Communications, Inc.



® o
specific FCC guidance as to how the states should set rates for retail payphone service offerings.
If, in response to the independent payphone providers representations, state commissions lower
state payphone tariffs to TELRIC rates, this will permanently deprive LECs of revenues without
any justification and foreclose facilities-based competition in this market for the foreseeable
future. A stay is therefore required to ensure that state commissions are not misled into the belief
that the Order represents a new, binding Commission pronouncement.

By contrast, a stay will not cause any harm to payphone service providers. And because a
stay will help to preserve competition in the market for local services — a principal goal of the
1996 Act — a stay is emphatically in the public interest. The Bureau or the Commission should
therefore grant the LEC Coalition’s request for a stay.

ARGUMENT

In determining whether a stay is appropriate under its rules, the Commission has found it
“helpful to rely on the guidelines set forth in Virginia Petroleum Jobbers Ass'n v. FPC, 259 F.2d
921 (D.C. Cir. 1958) to determine whether a stay is warranted.” Memorandum Opinion and
Order, Complaint of Dianne Feinstein, 9 FCC Rcd 2698, 2698, 6 (1994). Under that familiar
standard, the Commission will grant a stay if the petitioner can demonstrate 1) that it is likely to
prevail on the merits; 2) that the petitioner would be irreparably harmed in the absence of a stay;

3) that the issuance of a stay will not substantially harm other parties; and 4) that a stay is in the



public interest. Id.; see also Wisconsin Gas Co. v. FERC, 758 F.2d 669, 673-74 (D.C. Cir.
1985).

“The test is a flexible one.” Population Inst. v. McPherson, 797 F.2d 1062, 1078 (D.C.
Cir. 1986). Relief should be granted if the moving party demonstrates “either a high likelihood
of success and some injury, or vice versa.” Id. In addition, although recoverable monetary loss
usually does not constitute “irreparable injury” for stay purposes, see Wisconsin Gas, 758 F.2d at
674, this is so only where *“adequate compensatory or other corrective relief” is available “in the
ordinary course of litigation,” id. (quoting Virginia Petroleum Jobbers, 259 F.2d at 925). In
other words, unrecoverable monetary loss does qualify as irreparable harm.

L THE LEC COALITION HAS DEMONSTRATED A STRONG LIKELIHOOD OF
SUCCESS ON THE MERITS

For the reasons set forth in the LEC Coalition’s Petition for Reconsideration, the Order is
directly contrary to prior Commission precedent and plainly exceeds the Bureau’s authority and
the Commission’s jurisdiction. There is, therefore, a strong likelihood that the Bureau or the
Commission will decide to withdraw the Order.

.  THE MEMBERS OF THE LEC COALITION WILL LIKELY SUFFER
IRREPARABLE HARM IN THE ABSENCE OF A STAY

Permitting the Order to stand would risk significant and irreparable harm to LECs — and
not merely (or even primarily) the LECs who are subject to the filing obligations it imposes. To
be sure, the cost in terms of time and human resources that such a filing obligation imposes is
real, and whatever the outcome of the proceeding, that expense cannot be recovered. But that

harm pales in comparison to the threat that the Order poses in state regulatory proceedings over

which the Commission has no control.



There can perhaps be no clearer indication that the Order has departed from prior
Commission precedent than the alacrity with which independent payphone providers have
brought it to the attention of state commissions across the country. The Tennessee Payphone
Owners Association (“TPOA™), for example, has informed the Tennessee Regulatory Authority
(“TRA”) that “the FCC has just released a decision” that “makes clear that, absent unusual
circumstances, payphone rates should be the same as, or consistent with, cost-based UNE
prices.” Letter from Henry Walker, Counsel for TPOA to H. Lynn Greer, Jr., TRA, 2 (March 21,
2000) (copy attached as Exhibit A). Not surprisingly, the TPOA urges speed — “the parties
should reconvene now to determine the impact of the Order and how to implement the Order”
(id.) — presumably so that the state authority will set payphone rates at UNE levels before the
Commission has an opportunity to correct the Bureau’s error.

The approach of the Colorado Payphone Association has been similar. “I am writing to
report to you that the FCC has now issued more specific guidance to state utility commissions
.... The Order provides specific guidance to state commissions.” Letter from Craig D. Joyce,
Counsel to the Colorado Payphone Association to Bruce N. Smith, Colorado Public Utilities
Commission, 1 (March 7, 2000) (copy attached as Exhibit B). The Colorado Association insisted
that the state commission is only permitted to allow US WEST *“the same percentage mark up
over cost as is allowed in rates for UNEs . . . the FCC order now makes clear that the position
urged by the Colorado Payphone Association is correct and should be adopted.” Id. at 3.

The Independent Payphone Association of New York has offered more of the same. They
have told the New York Public Service Commission that, the “FCC Order” requires that
“wholesale pay telephone service rates be established using the same TELRIC methodology as

UNE rates, not business rates” with “[o]verhead allocations . . . comparable to the allocations



utilized to develop TELRIC based UNE rates.” Reply Comments of the Independent Payphone
Association of New York, Inc., Cases 99-C-1684 and 96-C-1174 (N.Y.P.S.C. filed Mar. 20,
1999) (copy attached as Exhibit C).

As the LEC Coalition has explained, the proposition that payphone services must be
supplied at “UNE prices” is contrary to the explicit language of prior Commission orders and
antithetical to the pro-competitive policies of the Act. But if the independent payphone providers
are successful in convincing state commissions that the Order constitutes a binding declaration
of federal law, state commissions, acting pursuant to state authority, may wrongly require that
LECs offer retail payphone services at UNE rates. Once such rates are established under state
law, a LEC may have significant difficulty — after the Order is corrected — in restoring the
appropriate retail rate. And the LEC can never recover the amounts lost because the state
commission set a tariff too low in reliance on the Order’s incorrect articulation of the
requirements of federal law.

By staying the Order, the Commission (ox; the Bureau) can forestall this irreparable harm
and send a proper message to state commissions that they should not rely on the Order as a
correct statement of existing federal law.

III. A STAY WOULD NOT HARM INDEPENDENT PSPs

As the Coalition shows in its Petition for Reconsideration, the Bureau has no power to
address “novel questions of fact, law or policy which cannot be resolved under outstanding
precedents and guidelines.” 47 C.F.R. § 0.291(a)(2). Accordingly, staying the Bureau order
cannot harm independent PSPs, because the Order cannot legitimately change the legal standards
applicable to the issues that the independent PSPs are litigating before the state commissions. In

other words, if the Order were a legitimate restatement of existing law — which it is not — the



independent PSPs would be able to establish their positions based on the legal materials that
antedate the Order. There can thus be no harm in a stay.
IV. A STAY IS STRONGLY IN THE PUBLIC INTEREST

As the Coalition has demonstrated in its Petition for Reconsideration, the Order’s
determination that retail payphone services must be provided at UNE rates is antithetical to the
spirit of the 1996 Act. UNEs are provided at TELRIC rates to CLECs in order to facilitate
competitive entry into markets for retail local exchange services. If retail services are provided at
UNE rates, competitive entry is virtually foreclosed — instead, such a policy entrenches a single
monopoly provider.

For this reason, a stay of the Order — which may help to forestall state commission
decisions lowering payphone rates to the TELRIC rates that independent PSPs are advocating —
is emphatically in the public interest. So long as payphone line rates are comparable to other
comparable business subscriber line rates — which, under the law, they should be — efficient
CLECs may offer service using UNE:s, either in wﬁole or in part. Staying the Order, in other
words, helps to promote competition. And there is no goal that is more clearly in the public

interest, as defined by Congress in the 1996 Act.



CONCLUSION
The Bureau, or the Commission, should stay the Order pending reconsideration or

review.

Respectfully submitted,

Michael K. Kellogg
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EXECUTIVE SUMMARY NN

In the order on review, ' the Deputy Chief of the Common Carrier Bureau made two
fundamental errors. First, the Order states that, under the “new services test,” basic payphone
access line services are to be treated as UNEs and provided to payphone service providers at
TELRIC rates. Second, the Order concludes that the Bureau has the authority, not merely to
determine the methodology for pricing basic payphone lines, but to presceibe state-tariffed,
intrastate retail rates for those lines. Both these conclusions are wrong.

The 1996 Act specifically limits LECs’ obligation to provide unbundled network
elements to “telecommunications carrier{s].” 47 U.S.C. § 251(c)(3). In keeping with that
legislative command, the FCC specifically determined in its First f’ayphone Order? that “the
pricing regime under Sections 251 and 252" did not apply to “Section 276 payphone services.”
11 FCC Red at 20615, § 147. Instead, the Commission decided to apply the more flexible “new
services” test regime to payphone services. For the Bureau now to suggest that payphone
services must fit the TELRIC model is directly contrary to Commission precedent and to the
1996 Act. For the Bureau to go even further and purport to prescribe state-tariffed, intrastate
retail rates for payph.one access lines is contrary to Commission precedent, the 1996 Act, and the

Tenth Amendment. The Order should be withdrawn.

! Order, Wisconsin Public Service Commission Order Directing Filings, CCB/CPD No.
00-1, DA 00-347 (rel. Mar. 2, 2000) (*Order”).

* First Report and Order, /mplementation of the Pay Telephone Reclassification and
Compensation Provisions of the Telecommunications Act of 1996, 11 FCC Rcd 20541 (1996)
(“First Payphone Order .



L Insofar as the Order requires LECs to offer payphone access line services to PSPs

—

at TELRIC rates, tﬁe Order is inconsistent with prior Commission precedent and with the 1996
Act.

A. The Order states that, for purposes of satisfying the new services test, direct costs
should be determined “by the use of an . . . economic cost methodology that is consistent with
the principles the Commission set forth in the Local Competition First Report and Order” (Order
1 9) — an evident reference to TELRIC. The Order further provides that “[flor purposes of
justifying overhead allocations, UNEs appear to be ‘comparable services’ to payphone line
services.” Order | 11.

Both these statements are inconsistent with prior Commission orders. First, the
Commission has made clear that the new services test does not necessarily require that direct
costs be based on forward-looking economic cost estimates, much less the particular
methodology articulated in the Local Interconnection Order. Rather, the Commission has left it
to LECs, in the first instance, to develop and justify costing methodologies for the new services
test. Second, it is not true that overhead loadings for payphone services must be comparable to
UNE overhead loading. To the contrary, the Commission has already approved payphone
service rates with overhead loadings far in excess of these levels. Again, it is for the LECs, in
the first instance, to justify a reasonable allocation of overhead.

B. By effectively requiring LECs to set payphone service prices at UNE-based rates,
the Order conflicts with the 1996 Act, with prior Commission orders, and with sensible policy.

The Act provides that UNEs are available only to “telecommunications carrier(s] for the
provision of a telecommunications service.” 47 U.S.C. § 251(c)(3). As the Commission has

i



held, independent PSPs are not telecommunications carners, but retail subscnbers. See Loca/

Interconnection O.r-dz»:'r,3 11 FCC Rcd at 15936, 9 876. Accordingly, to extend the pricing
standard applicable to UNEs to payphone services conflicts with section 251(c)(3).
Recognizing this conflict, the Commission itself has explicitly rejected the suggestion that it
apply the “pricing regime under Sections 251 and 252 . . . to all Section 276 payphone services
offered by incumbent LECs.” First Payphone Order, 11 FCC Rcd at 20615, § 147. Tha; prior
determination is impossible to square with the Order.

Indeed, the Order conflicts with the very animating spirit of the 1996 Act, which is to
promote competition in all telecommunication service markets. If incumbent LECs were
required to provide payphone services at UNE rates, it would virtually foreclose competition in
the market for payphone service and establish a regulated monopoly — a result anathema to
competition.

IL In addition, the Order exceeds the Commission’s jurisdiction.

A. First, the Commission has never claimed the authority to dictate intrastate reiai]
rates for basic payphone lines, the power the Bureau claims here. Moreover, nothing in the Act
gives the Commission the authority to federalize the regulation of basic payphone services.
Section 2(b) of the Act forecioses Commission jurisdiction over such intrastate services unless
another provision of the Act is “so unambiguous or straightforward as to override the command
of § 152(b).” Louisiana Pub. Serv. Comm'n v. FCC, 476 U.S. 355, 377 (1986). Nothing in the

Act satisfies that standard here.

* First Report and Order, /mplementation of the Local C ompetition Provisions in the
Telecommunications Act of 1996, 11 FCC Red 15499 (1996) (“Local Interconnection Order™).

iti



B. Even if the Commission had the authority to pre-empt state payphone line tanffs.

it does not have the authority to prescribe a rate in a filed state tariff. To dictate the content of

state tariffs in this way would violate the Tenth Amendment of the Constitution. See New York

v. United States, 505 U.S. 144 (1992).

iv
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Pursuant to section 1.115 of the Commission’s rules, 47 C.F.R.§ 1.115, the LEC
Coalition' hereby files an application for review of the Order of the Deputy Chief, Common
Carrier Bureau, in CCB/CPD Docket No. 00-1 (the “Order”). The Deputy Chief’s ruling that
LECs should offer retail payphone access line services at rates comparable to UNE rates violates
the 1996 Act and past Commission orders. Moreover, the Deputy Chief’s assertion that the
Commission has the power to prescribe intrastate payphone access line rates for services offered
pursuant to state tariff not only goes beyond the Commission’s jurisdiction under the Act, but it
also violates the Tenth Amendment of the Constitution. Accordingly, the Commission should
withdraw the Order.

Wisconsin Bell (d/b/a/ Ameritech Wisconsin) and GTE North Inc. (“GTE") are parties to

this proceeding. The interests of the remaining members of the Coalition have been adversely

' The members of the LEC Coalition are: Ameritech Corporation, the Bell Atlantic
telephone companies (Bell Atlantic-Delaware, Inc., Bell Atlantic-Maryland, Inc., Bell Atlantic-
New Jersey, Inc., Bell Atlantic-Pennsylvania, Inc., Bell Atlantic-Virginia, Inc., Bell Atlantic-
Washington, D.C., Inc., Bell Atlantic-West Virginia, Inc., New York Telephone Company and
New England Telephone and Telegraph Company), BellSouth Telecommunications, Inc., GTE
Service Corporation, SBC Telecommunications, Inc., Wisconsin Bell (d/b/a Ameritech
Wisconsin), and U S WEST Communications, Inc.



affected by the Order, because all of the members or their affiliates offe: -tail payphone access

service pursuant to state retail tariffs. 47 C.F.R. § 1.115(a). It was not - sible for the other
members of the LEC Coalition to participate in the proceeding previou  >ecause the Bureau
acted without providing notice or an opportunity to comment. /d Inde: 1dent payphone
service providers (“PSPs”) have represented to state public service com- sions across the
country that the Order represents a correct statement of the federal “new  zrvices test” that must
be applied by those state commissions. If the Commission® does not immediately stay and then
correct the Order, those state commissions may set state rates in accordance with the Order’s
unlawful standard, causing Petitioners irreparable harm.?
BACKGROUND

This dispute concerns the federal standards governing the retail rates that local exchange
carriers may charge payphone service providers for local service. In the years before the 1996
Act, independent PSPs were restricted to provision of payphone service using “smart” phones —
that 1s, payphones with sufficient computer intelligence to perform most of the coin control and

supervision functions required to provide coin payphone service. See NPRM,* 11 FCC Red at

? The LEC Coalition believes that a Petition for Reconsideration is inappropriate in this
case because the Order is evidently interlocutory. See 47 C.F.R. § 1.102(b)(2). However, in the
event the Commission determines that this is a final order subject to reconsideration, and if an
application for review is an inappropriate procedural vehicle, the LEC Coalition asks that the
Commission refer this pleading to the Bureau for treatment as a Petition for Reconsideration
pursuantto 47 C.FR. § 1.106.

> The Coalition is filing a separate Request for Stay along with this Application for
Review. See 47 C.F.R. § 1.102(b)(3).

* Notice of Proposed Rulemaking, /mplementation of the Pay Telephone Reclassification
and Compensation Provisions of the Telecommunications Act of 1996, 11 FCC Red 6716
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6720, 5. Most LECs, in contrast, provided payphone service using “dumb” payphones
connected to -“;mart lines; in that arrangement, the LEC central office performed the coin
control and rating functions. NPRM, 11 FCC Red at 6739, ] 43.

The Commission’s Payphone Orders. Section 276 of the Telecommunications Act
requires the Commission to “discontinue the intrastate and interstate carrier access charge
payphone service elements and payments in effect on such date of enactment, and all intrastate
and interstate payphone subsidies from basic exchange and exchange access revenues.” 47
U.S.C. § 276(b)(1XB). To effectuate that mandate, the Commission determined that payphones
should be treated as deregulated and detariffed CPE. First Payphone Order, 11 FCC Red at
20611,  142. The Commission recognized that even after unbuncﬂing CPE from the underlying
transmission services, LEC-affiliated PSPs would continue to use “dumb” phones to provide
payphone service. NPRAM, 11 FCC Red at 6740, § 46. Accordingly, the Commission concluded
that “incumbent LECs must offer individual central office coin transmission services to PSPs
under nondiscriminatory, public, tariffed offerings if the LECs provide those services for their
own operations.” First Payphone Order, 11 FCC Rcd at 20614, 1 146. The Commission further
determined that “[b]ecause the incumbent LECs have used central office coin services in the
past, but have not made these services available to independent payphone providers for use in

their provision of payphone services, . . . incumbent LEC provision of coin transmission

services on an unbundled basis [must] be treated as a new service under the Commission’s price

(1996) (“NPRAL).



® @
cap rules.” /d’ In addition, the Commission held that “any basic transmission services provided
byaLECtoits owﬁ payphone operations must be available under tariff to other payphone
providers.” Id at 20616, § 148.

The Commission specifically rejected the proposal that it apply “the pricing regime
under Sections 251 and 252 . . . to all Section 276 payphone services offered by incumbent
LECs.” Id at 20615, § 147. The Commission noted that “Section 276 does not refer to or
require the application of Sections 251 and 252 to LEC payphone services. In addition, the
elements and services to be offered under Sections 251 and 252 are not available to entities that
are not telecommunications carriers, and many PSPs are not telecommunications carriers.” Jd
Instead, the Commission found that the “Computer III tariff procédures and pricing” — including
the new services test — “are more appropriate for basic payphone services provided by LECs to
other payphone providers.” /d

In the Order on Recon., the Commission confirmed that LECs were required to “file with
the Commission tariffs for unbundled features consistent with the requirements established in
the Report and Order.” 11 FCC Rcd at 21308, § 163. The Commission also determined,

however, that “LECs are not required to file tariffs for the basic payphone line for smart and

dumb payphones with the Commission.” /d Instead, the Commission chose to “rely on the

* In addition, in the case of BOCs only, the FCC required the filing of CEI plans
“describing how they will comply with the Computer 11/ unbundling, CEI parameters,
accounting requirements, CPNI requirements as modified by Section 222 of the 1996 Act,
network disclosure requirements, and installation, maintenance, and quality nondiscrimination
requirements.” First Payphone Order, 11 FCC Rcd at 20641, § 199. All of the BOCs filed CEI
plans that were approved by the Bureau in 1997. The Commission declined to impose these
requirements on non-BOC LECs. /d. at 2064142, § 201.

4
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states to ensure that the basic payphone line is tariffed by the LECs in accordance with the
requirements of Se;tion 276." Id The Commission stated: “[w]here LECs have already filed
intrastate tanffs for these services, states may, after considering the requirements of [the Order
on Recon.], the [First Payphone Order), and Section 276, conclude: 1) that existing tariffs are
consistent with the requirements of the [First Payphone Order] as revised herein; and 2) that in
such case no further filings are required.” /d

The Order on Review. In July 1997, the Wisconsin Pay Telephone Association
(“WPTA”") filed a petition with the Wisconsin Public Service Commission (“WPSC")
“request[ing] that the [WPSC] determine the cost basis for each network service provided by
Wisconsin [LECs] to payphone providers under the federal New Services Test, determine
whether the network services provided by LECs to payphone providers discriminate in favor of
the LEC’s own payphone operations, [and] determine whether LECs are subsidizing their
payphone operations with revenue from noncompetitive services.” See WPSC Letter Order,
Docket No. 05-TI-156, November 6, 1997 (copy attached as Exhibit A). The WPSC replied that
“its jurisdiction to investigate the rates, terms and conditions of service offered by price-
regulated telecommunications utilities under [state law] is very narrowly circumscribed to
enforcing a prohibition on cross subsidy. . . and prohibitions on discriminatory practices.” /d It
further noted that state remedies “only address whether the retail rates charged -by
telecommunications utilities for a competitive telecommunications service recover the
underlying cost for that service.” /d

The WPTA subsequently asked the Bureau to review the WPSC’s order. The Bureau
determined that “the [WPSC] has found that it lacks jurisdiction under state law to ensure that

5
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the rates, terms, and conditions applicable to providing basic pay phone services comply with
the requirements of; Section 276 . . . and the FCC’’s implementing rules.” Letter to Joseph P
Meuner, Chairman, Public Service Commission of Wisconsin, from Kathryn C. Brown, Chief,
Common Carrier Bureau, 13 FCC Rcd 20865, 20866 (1998). The Bureau informed the WPSC
that it would “need to require the federal tariffing and federal review of payphone services
offered by the four largest LECs operating in Wisconsin.” /d

In the Order on review, however, the Deputy Chief did nof order the filing of federal
taniffs for payphone services. Instead, the Deputy Chief directed these four LECs to “submit
currently effective intrastate tariffs that set forth the rates, terms, and conditions associated with
payphone services to the Commission, along with the supporting documentation in compliance
with the requirements of section 276 and the Commission’s implementing rules, including the
new services test.” Order 1 5. Further, the Order stated that “[i}f we find an incumbent LEC’s
payphone line rate is not in compliance with the new services test or other section 276
requirements, we have authority, pursuant to section 205 . . . and our general authority under
section 4(i) of the Act . . . to make a determination as to the maximum permissible rate and to
require the incumbent LEC to charge no more than that rate.” /d 6. The Order added that “we
may prescribe a payphone line rate, if necessary, and ensure compliance with such a prescription
order, even though the prescribed rate may be filed in a state tariff.” /d 6 n.14.

The Deputy Chief did not stop at taking upon the Bureau the task of reviewing state
tariffs. The Order also purported to “set forth briefly . . . some of the methodological principles
applied under Computer III and other relevant FCC proceedings addressing the application of
the new services test and cost-based ratemaking principles to services and facilities offered by

6



incumbent LECs to providers of services that compete with incumbent LEC services.” /d 9§,

In so doing, the Deputy Chief ignored the terms of the Act and prior Commission orders and
misstated the new services test.

First, the Deputy Chief made no reference to the prior Commission holding that the
pricing applicable to elements and services provided pursuant to sections 251 and 252 is
inapplicable to the pricing of retail payphone services. Instead, the Deputy Chief held that the
opposite is true: “[cjosts must be determined by the use of an appropriate forward-looking,
economic cost methodology that is consistent with the principles the Commission set forth in
the Local Competition First Report and Order” (id ] 9) — plainly referring to the TELRIC
pricing applicable to pricing of elements provided pursuant to sections 251 and 252.

Nor was this all. The Deputy Chief observed that, under the new services test, “[a]bsent
Justification, LECs may not recover a greater share of overheads in rates for the service under
review than they recover in rates for comparable services.” /d §11. The Deputy Chief then
held that “[f]or purposes of justifying overhead allocations, UNEs appear to be ‘comparable
services’ to payphone line services, because both provide critical network functions to an
incumbent LEC’s competitors and both are subject to a ‘cost-based’ pricing requirement.” /d
{ 11. Thus, in direct contradiction to clear Commission precedent, the Deputy Chief essentially
held that payphone lines would have to be provided to PSPs based on UNE-type rates — even
though UNEs are not services at all, are not sold at retail, and are provided to competitors in. the

local exchange market, not end-user subscribers.



ARGUMENT

-~-

L THE ORDER VIOLATES THE ACT AND PRIOR COMMISSION PRECEDENT

The fundamental issue presented here is whether the Common Carrier Bureau can require
LECs to tariff their intrastate payphone lines at UNE-equivalent rates. Because such a result
violates the terms of section 251(c)(3), prior Commission orders, and the animating spirit of the
1996 Act, the Deputy Chief’s Order must be set aside.

A. The Deputy Chief Misconstrued the New Services Test

The occasion for the Deputy Chiefs error was a purported interpretation of the
Commission’s new services test. That test — intended to provide price-cap LECs with
“additional pricing flexibility” — provides that when a LEC introduces a new service, it must set
the rates for that service based on direct costs plus a reasonable allocation of overhead.
Accordingly, in applying the test, a LEC must first demonstrate the direct costs of providing the
service.® The LEC then shows how the price of the service reflects a reasonable overhead
loading.” One factor to consider in determining whether the loading is reasonable is whether the

loading reflects the overhead loading on similar services.}

® Report and Order & Order on Further Reconsideration & Supplemental Notice of
Proposed Rulemaking, Amendments of Part 69 of the Commission's Rules Relating 1o the
Creation of Access Charge Subelements for Open Network Architecture, 6 FCC Red 4524,
4531, 142 (1991) (“ONA Order”).

” Memorandum Opinion and Order, Expanded Interconnection with Local Telephone
Company Facilities, 9 FCC Red 5154, 5187, § 118 (1994) (“Expanded Interconnection Order"),
47 C.FR. § 61.49(f)(2).

Y See Expanded Interconnection Order, 9 FCC Rcd at 5189, 7 128.
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Beyond these general guidelines, the Commission has done little to define further the
requirements of thé new services test. Indeed, that reticence has been deliberate: the
Commission has emphasized repeatedly that the new services test is intended to give LECs
greater pricing flexibility, not less. It has not required any panicﬁlar costing methodology under
the test — to the contrary, it has left it to LECs to develop their own costing methodologies and
to justify the overhead loading used for a particular service.®

In the Order, the Deputy Chief took the opposite approach, establishing rigid rules to
govemn this proceeding. In particular, the Order held — though the Commission had never
provided notice or the opportunity to comment on the issue — that the only measure of direct
cost that is permitted for a new services filing is one based on a “m.ethodology that is consistent
with the principles the Commission set forth in the Local Competition First Report and Order”
(Order 1 9) — an evident reference to TELRIC. And it further determined — again without
notice and comment — that “UNEs appear to be ‘comparable services’ to payphone line
services.” Order § 11. Put more plainly, the Deputy Chief appeared to say that payphone lines
must be tariffed at UNE-based rates.

On procedural grounds alone, the Order must be withdrawn. The Deputy Chief’s

pronouncements with respect to both direct cost and overhead loading are without precedent,

® ONA Order, 6 FCC Red at 4531, 9 42; see also NPRM, 11 FCC Red at 6740-41, 1 46
(stressing flexibility of the new services test); Second Further Notice of Proposed Rulemaking,
Price Cap Performarice Review for Local Exchange Carriers, 11 FCC Rcd 858, 878, 141
(1995) (same), Second Report and Order, Provision of Access for 800 Service, 8 FCC Red 907,
911, 130 (1993) (same); Memorandum Opinion and Order on Second Further Reconsideration,
Amendments of Part 69 of the Commission's Rules Relating to the Creation of Access Charge
Subelements for Open Network Architecture, 7 FCC Red 5235, 523 8, 1 19 (1992) (same); ONA
Order, 6 FCC Rcd at 4531, 44 (same).



and the Order cites none. Accordingly, the Bureau may not promuigate such requirements,
because the Bureau-lacks any authority to “act on any applications or requests which present
novel questions of fact, law or policy which cannot be resolved under outstanding precedents
and guidelines.” 47 C.F.R. § 0.291(a)(2). Indeed, under the circumstances, the Commission
itself could not promulgate a new legislative rule like the one at issue here without providing an
opportunity for notice and comment. American Mining Congress v. Mine Safety & Health
Admin., 995 F.2d 1106, 1110 (D.C. Cir. 1993). ¥

These procedural defects are fatal to the order, but that is not all. The Deputy Chief’s
pronouncements are also plainly wrong as a matter of settled law. First, it is simply incorrect to
claim that the new services test requires that direct costs be calcufated based on “the use of the
most efficient telecommunications technology currently available and the lowest cost network
configuration.” 47 C.F.R. § 51.505(b)(1). To the contrary, the FCC has stated that direct costs
would be a function of a variety of cost factors, including accounting, as opposgd to forward-
looking costs:

Under our approach, a LEC introducing new services will be required to submit

its engineering studies, time and wage studies, or other cost accounting studies to

identify the direct costs of providing the new service, absent overheads.

ONA Order, 6 FCC Red at 4531,  42. Moreover, the FCC made clear that it is for the LEC to

develop and to justify, in the first instance, an appropriate calculation of direct costs: “LECs

* There can perhaps be no clearer indication of the extent to which the Order departs
from prior Commission precedent than the alacrity with which independent payphone providers
have brought it to the attention of state commissions across the country. To cite just three
examples, independent PSPs in Tennessee, Colorado, and New York have all informed their
state commissions that the FCC has now required that payphone lines be provided to PSPs at
UNE rates. These pleadings are attached as exhibits to the LEC Coalition’s Request for Stay.
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may develop their own costing methodologies, but they must use the same costing methodology

for all related services.” Id

Moreover, as discussed in detail below, the statement that direct costs must be calculated
in a manner consistent with TELRIC stands in direct contradiction to the Commission’s
statement in the First Payphone Order that “the pricing regime under Sections 251 and 252"
would not apply to payphone services. Indeed, the Commission contrasted that regime with
“Computer III tariff procedures and pricing” — a clear reference to the new services test. For the
Deputy Chief now to state that the pricing regime under sections 251 and 252 and the new
services test require the same calculation of direct costs thus directly conflicts with the First
Payphone Order.

Likewise the Deputy Chief’s holding that permissible overhead loadings for payphone
services would be comparable to UNE overhead loading also conflicts with prior orders. As
with calculation of direct costs, the Commission has been flexible in its evaluation of overhead
loading and has permitted LECs to justify, in the first instance, an appropriate factor.

The Bureau has had occasion in the past to consider what would be an appropriate
overhead loading for payphone services. Govemned by past Commission precedent, it approved
federal tariffs for unbundled payphone features and functions with rates up to 3.4 times direct
costs and implicitly approved loadings as high as 4.8 times direct cost:

With respect to Bell Atlantic’s rates, we find no basis in the revised cost data to

find that these overhead loadings are unreasonable or produce unreasonable rates

in this case . . .. Bell Atlantic has explained that its overhead loadings used to

develop the rates for its payphone features and functions are comparable with

other tariffed services offered by Bell Atlantic. We also note that Bell Atlantic’s

overhead loadings are comparable to those of other LECs. Bell Atlantic’s ratio of

rates to direct costs for payphone features range from a low of zero times greater

11



than the direct costs to a high of 3 4 times greater than the direct costs while the

ratio of rates to direct costs for the payphone features offered by other LECs

ranges from a low of zero times greater than the direct costs to a high of 4.8 times

greater than the direct costs.
Memorandum Opinion and Order, Local Exchange Carriers’ Payphone Functions and
Features, 12 FCC Red 17996, 18002 § 13 (1997). The crucial point here is not merely that the
Bureau has previously approved overhead loadings factors far greater than those that are
permitted for UNEs. Just as important, the Bureau approved the justification of overhead
loading by reference to other rariffed services — not UNESs, as the Order would have it. Nor did
the Bureau require that overhead allocations “be based on cost” (Order § 11) — it instead
approved the use of a loading factor, just as the Commission has done in the past. Yet the Order

did not explain away any of these inconsistencies, or even cite these prior orders.

B. Requiring the Provision of Retail Payphone Services at TELRIC Rates
Violates the Act

The Deputy Chief’s holding that LECs must provide payphone se;vices at UNE rates
conflicts with the 1996 Act and prior orders in more basic ways as well.

Payphone services are retail services. See Local Interconnection Order, 11 FCC Red at
15936, 11 876. Like business lines, they are provided to “subscribers who are not
telecommunications carriers.” /d Accordingly, LECs that provide payphone services are
subject to competition by f‘acilities-based CLECs, who may purchase necessary elements of the
incumbent network at TELRIC @ts in order to provide such services. See generally, 47 U.S.C.
§ 251(c)(3); Local Interconnection Order.

UNEs, by contrast, are not retail services — indeed, they are not services at all. Instead,
they are the “physical facilities of the network, together with the features, functions, and
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capabilities associated with those facilities.” Local Interconnection Order, 11 FCC Red at

15631, 9 258. They are not made available to subscribers, but only to telecommunications
carners for the provision of telecommunications service. See 47 U.S.C. § 251 (c)(3). That
limitation is not accidental. Congress recognized that “it is unlikely that competitors will have a
fully redundant network in place when they initially offer local service.” H.R. Conf. Rep. No.
104-458, at 148 (1996) (“Conf. Rep.”). Accordingly, Congress determined that it could promote
competition in the local exchange market by permitting competitors access to necessary portions
of the incumbent’s network at rates “based on . . . cost.” 47 U.S.C. § 252(d)(1XA). In
interpreting that requirement, the Commission held that it would apply a new “TELRIC" cost
standard to UNEs; it found that its “adoption of a forward-looking cost-based pricing
methodology should facilitate competition on a reasonable and efficient basis by all firms in the
industry by establishing prices for interconnection and unbundled elements based on costs
similar to those incurred by the incumbents.” Local Interconnection Order, 11 FCC Red at
15846, 1 679.

But the flip-side of this standard is that requiring the provision of retail services to end
users at UNE rates would virtually foreclose competitive entry in that retail market — unless the
competitor can duplicate the entire network at costs lower than the costs that would be incurred
by an ideally efficient provider. This is almost theoretically impossible in many circumstances,
and the Commission has already implicitly found this is impossible in the case of loop-based.
services like retail payphone lines. In its recent UNE remand order, the Commission specifically
found that “self-provisioning [loops] is not a viable alternative to the incumbent’s unbundled
loops.” UNE Remand Order, § 182. If the incumbent LEC is required to provide the payphone
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line at UNE rates, in other words, payphone lines will be available only from one, heavily

regulated monopoly provider.

That result is antithetical to the Act. If there is a single animating principle behind the
1996 Act, it is the promotion of competition in all telecommunications markets. /d The Act
rejects the view that local telephone service is a natural monopoly, and proceeds instead on the
understanding that “meaningful facilities-based competition is possible.” The goal of the statute
is “to promote competition and reduce regulation.” Pub. L. No. 104-104, 110 Stat. 56 (1996).
To seek to entrench a monopoly in any retail service market is contrary to the Act.

Yet that is precisely what the Order sets out to do. By limiting the direct costs of the
payphone line to costs comparable with UNE costs, and the overhead loading to costs
comparable to UNE overhead loading, the Deputy Chief appears to suggest that payphone rates
must be set at UNE prices. This is contrary to law.

First, it is contrary to the statute. Section 251(c)(3) limits the obligation to provide
UNEs to telecommunications carriers. 47 U.S.C. § 251(cX3). As discussed above, that
limitation is essential to permit competitive entry into the retail service market. Given the intent
of Congress to limit the obligation of section 251(c)(3) to telecommunications carriers, the
Commission may not expand that obligation beyond the limits set by Congress.

Second, the Order violates prior Commission orders that recognize this very point. In
the First Payphone Order, the Commission specifically rejected the suggestion that it require
that “the pricing regime under S.ections 251 and 252 apply to all Section 276 payphone services
offered by incumbent LECs." First Payphone Order, 11 FCC Rcd at 20615, § 147. The
Commission there held that “the elements and services to be offered under Sections 251 and 252
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are not available to entities that are not telecommunications carriers, and many PSPs are not

telecommunications carniers.” /d Indeed, “Section 276 does not refer to or require the
application of Sections 251 and 252 to LEC payphone services.” /d In light of these plain
statements, the Deputy Chief’s contrary holding is incomprehensible.

As noted, the Deputy Chief offered no precedent whatsoever to justify this approach,
because there is none. And the only supposed policy justification for its holding is the claim
that payphone services are “comparable” to UNEs because both are provided “to an incumbent
LEC’s competitors and both are subject to a ‘cost-based’ pricing requirement.” Order 911
These points are specious.

First, and more important, PSPs do not compete with LECs' in the local exchange market,
but in the unregulated market for payphone services. The Commission has consistently held
that PSPs are end-users subject to the EUCL;" the Commission has further recognized that the
lines provided to independent PSPs are subscriber lines.!? By contrast, UNEs are provided
precisely in order to promote competition in the local exchange market — not in the payphone
market or any other adjacent market. As noted above, the Commission has already concluded as
much; the Deputy Chiefs contrary conclusion violates that finding.

The Deputy Chief’s conclusion is all the more mystifying because the Commission has
already indicated that the services that are “comparable” to payphone services are the services

provided by LECs in unregulated, adjacent markets — like the information services market. See

"' See First Payphone Order, 11 FCC Red at 20632, q 180.
12 ld.
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NPRM, 11 FCC Red at 6741, § 46 (payphone services comparable to enhanced services), see
also, First Payphor.ze Order, 11 FCC Rcd at 20613, § 145 (payphone services comparable to
provision of CPE). Enhance Service Providers (“ESPs") also compete with LECs — in adjacent
markets — just as independent PSPs do. ESPs purchase local exchange service out of local
business tariffs."’ Accordingly, LECs may justify overhead loading on payphone services by
reference to the overhead loading on business services. Indeed, that appears to be the
conclusion compelled by the Bureau’s earlier orders approving federal tariffs for payphone

features by reference to “other tariffed services.” 12 FCC Red at 18002,  13.1

** In addition, ESPs are permitted to purchase exchange access for interLATA
information services out of local business tariffs. First Report and Order, Access Charge
Reform, 12 FCC Red 15982, 16132, 343 (1997).

" To the extent the reference in the Order to “usage-sensitive elements . . . cross-
referenced to another tariff” (Order | 7) is intended to refer to ordinary local usage or message
units standing alone, the suggestion that such non-payphone-specific elements in state tariffs
must satisfy the new services test has no basis in prior orders. The Bureau has identified two
categories of offerings that are subject to the new services test. The first is the “basic network
payphone line.” Order, /mplemeniation of the Pay Telephone Reclassification and
Compensation Provisions of the Telecommunications Act of 1996, 12 FCC Red 20997, 21005,
117 (1997). The second cateogy is “payphone-specific, network-based features and functions
used in configuring unregulated payphone operations provided by PSPs or LECs.” /d. at
21004-05, § 17. Ordinary local usage charges do not fall in the latter category, which includes
“call blocking, coin supervision additive, coin signaling transmission additive, coin rating,
original line number screening, and IDDD blocking” (id at 21005 n.49) — that is, vertical
features of the switch, not usage of the network. Nor is local usage “payphone specific” —
rather, usage is “generally available to all local exchange customers and [is] only incidental to
payphone service” — like touchtone service, which the Bureau has specifically held is not
subject to the new services test. /d at 21005, § 18. And while under centain circumstances —
as, for example, with a flat-rated line — a LEC might qualify the basic payphone line under the
new services test including some measure of usage, there is nothing in prior orders that requires
a LEC to qualify local usage charges alone.

Informally, the Bureau has answered this question inconsistently. Initially, it informed
the Maryland PSC that “[1]ocal business usage rates applied non-discriminatorily to all business
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Second, to say that UNEs provide the appropriate overhead loading for payphone
services beca;x;e both are “cost-based” is comparable to requiring airbags on push mowers
because they are gas-powered. As the Commission has explained before. the agency'’s use of
the term “cost-based” may mean only that “rates should reflect cost causation principles. not that
rates must be based upon forward-looking, as opposed to historical, costs.” Brief for FCC,
Southwestern Bell Tel. Co. v. FCC, No. 97-2618, at 83 (8th Cir. filed Dec. 16, 1997). In other
words, the use of that term simply implies that “fixed (or non-traffic sensitive) costs should be
recovered through flat charges.” /& But the use of that term therefore says nothing about the
proper amount of overhead loading. And it accordingly provides no support for the Deputy
Chief’s conclusion that the overhead loading permitted under TELRIC is appropriate for
payphone services.

IL THE COMMISSION LACKS JURISDICTION TO SET INTRASTATE
PAYPHONE RATES

Sections 1 and 2(a) of the Act give the FCC rate-making authority over interstate service,
but section 2(b) provides that “nothing in [the Act] shall be construed to apply or to give the
Commission jurisdiction with respect to (1) charges, classifications, practices, services, facilities,

or regulations for or in connection with intrastate communication service by wire or radio of any

users and determined by a state commission to be just and reasonable are not subject to the
federal new services test.” See Staff"s Response to First Set of Data Requests from Peopie’s
Telephone Company, Inquiry into the Payphone Tariffs of Bell Atlantic-Maryland, Inc., Case
No. 8763 (copy attached as Exhibit B). Later, the Bureau issued a letter that seemed to indicate
that a contrary result might be appropriate, though it did not address the matter clearly and did
not distinguish its prior statement. See Letter from Yog R Varma, Deputy Chief, Common
Carrier Bureau to Caroline Vachier, Deputy Attorney General of New Jersey, 14 FCC Red
17091 (1999).
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carmer.” 47 U.S.C. § 152(b). To ensure an appropriate division of regulatory responsibility,
Congress em;;);eréd the FCC to promuigate separations rules apportioning telephone
companies’ assets between state and federal rate bases. See 47 U.S.C. § 221. In accordance
with the FCC’s separations manual, the costs of the local loop (for example) are allocated
between the interstate and intrastate jurisdictions. The FCC then regulates interstate rates —
including the access charge elements that recover the interstate costs of the local loop. The
intrastate portion of such costs must be recovered through state rates.

Basic payphone service is subject to this same scheme. The FCC imposes the same
access charge elements on independent PSPs (and their providers of interexchange service) as it
imposes on other subscribers. Independent PSPs (and LEC PSPs) pay the EUCL.: and IXCs pay
the PICC and access charges. By contrast, the recovery of intrastate costs through intrastate
retail subscriber tariffs remains within the jurisdiction of the states — just as it does with
ordinary business lines or residential subscriber lines.

In the Order on review, the Deputy Chief has purported to claim the authority — not to
preempt state regulation of retail payphone lines — but to prescribe intrastate rates pursuant to

its authority under section 276. That claim of authority exceeds the Commission’s

jurisdiction.” First, the Commission has never claimed the authority to set intrastate rates. To

** The Commission has indicated in the past that it believes it has junisdiction to require
the filing of payphone tariffs in the interstate jurisdiction. See First Payphone Order, 11 FCC
Rcd at 20614-16, 1Y 146-148; Order on Recon., 11 FCC Red at 21307-08, § 162. However, the
FCC backed off its determination to require tariffing of the basic payphone line. To the
contrary, the Commission made clear that it would “rely on the states to ensure that the basic
payphone line is tariffed by the LECs in accordance with the requirements of Section 276."
Order on Recon., 11 FCC Red at 21308, 9 163.
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the contrary, the Commission held that if state commissions are “unable to review these

[payphone service]‘taﬁffs" then the state commission could “require the LECs operating in their
state to file these tariffs with the Commission.” Order on Recon., 11 FCC Red at 21308,

9 163.'¢ But the Deputy Chief explicitly declined to require the ﬁlihg of a federal tariff. Order
16 (“The submissions we require these incumbent LECs to make are not official tariff filings
subject to or required by section 203 of the Act.”).

Instead, the Order states that the Bureau will “review the incumbent LECs’ rates, terms
and conditions for a local service, payphone line service, that is normally tariffed in the
intrastate jurisdiction.” Order § 6. But the Bureau may not arrogate to itself the state’s power to
review state tariffs. The Commission has never authorized such an action in this or in any other
context. Again, even if the Commission could create such a novel arrangement pursuant to
section 276 — and for the reasons we will discuss below, it could not — the Bureau may not take
such a novel step. 47 C.F.R. § 0.291(a)(2). ,

Because the Deputy Chief’s action is unlawful and unauthorized by prior Commission
orders, the question whether the Commission would have jurisdiction to preempt non-
discriminatory payphone tariffs on the ground that they are not set sufficiently close to forward-
looking costs — and instead require the filing of federal tariffs — does not arise here. In any
event, despite past contrary indications by the Commission and the Bureau, the Act confers no
such power. As noted, section 2(b) of the Act limits Commission jurisdiction over intrastate

rates. As aresult, the Supreme Court has held that no provision of the Act should be read to

' None of the Payphone Orders address what action the Commission may take in the
case where a state declines to review the tariffs for consistency with the Act.
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confer jurisdiction on the Commission over intrastate rates unless it is “so unambiguous or

straightforward as to override the command of § 152(b)." Louisiana Pub. Serv. Comm n v.
FCC, 476 U.S. 355,377 (1986).

No provision of the Act grants such authority to the Commission. In the Payphone
Orders, the Commission claimed that its authority to set rates was derived from “Computer 1],
Section 201, 202, and 276.” 11 FCC Rcd at 20614, 9 146. But Computer 1] merely stands for
the proposition that the FCC may order the detariffing of CPE and preempt any contrary state
rule. See Computer & Communications Indus. Ass'nv. FCC, 693 F.2d 198, 214 (D.C. Cir.
1982). No one challenges the FCC’s authority to detariff payphone CPE, but that is not at issue
here. As for section 201 and 202, they apply only to interstate communications — that is the
meaning of section 2(b). Thus, if the authority for preemption of state payphone rates arises
from the Act, it must come from section 276. But nothing in section 276 can even arguably be
read to authorize the Commission to set intrastate'” payphone line ra'ts for all L_ECs — much
less does any provision do so unambiguously. Accordingly, the Commission lacks jurisdiction
to oust traditional state authority over retail subscriber rates — which is, as the Commission has
recognized, a local service. First Payphone Order, 11 FCC Red at 20632, § 180.

This case illustrates the fallacy underlying the Bureau’s approach. The WPSC has made
clear that it does review local rates in order “to enforc[e] a prohibition on cmsé subsidy . . . and

prohibitions on discriminatory practices.” WPSC Letter. Accordingly, the WPSC has ensured

'’ To be sure, the Commission does have the authority to require federal tariffing of LEC
services used in the provision of interstate telecommunications services. But the basic
payphone line tariff recovers costs incurred only in the provision of intrastate services — that is
the whole point of separations.
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that all intrastate subsidies for payphone services have been eliminated. The Act requires no

more.

B. Prescribing a Rate To Be Filed in a State Tariff Violates the Tenth
Amendment

In Wisconsin, as elsewhere, tariffs have force and effect of law: the rates that are
contained in filed tariffs are lawful rates, and the carrier must charge rates in accordance with its
tariff. See Wis. Stat. § 196.499(2) (1999); Minneapolis, St. P. & S.S.M. Ry. Co. v. Menasha
Wooden Ware, 150 NW. 411, 413-14 (Wisc. 1914), aff'd, 245 U.S. 633 (1917); see also, e.g.,
Trammell v. Western Union Tel. Co., 57 Cal. App.3d 538, 550 (1976) (“[T]t is the PtJC,
empowered by the Legislature, and not the parties to the transaction, which by approving the
tariff fixed the terms and conditions upon which a telegram message is sent.”). Accordingly, to
say that the Commission can prescribe a rate “even though the prescribed rate may be filed in a
state tariff” (Order 9 6 n.14), is to claim the ability to dictate the content of state law. Such an
assertion of power is plainly unconstitutional.

As the Supreme Court has clearly held, the federal government “may not simply
‘commandee(r] the legislative processes of the States by directly compelling them to enact and
enforce a federal regulatory program.’” New York v. United States, 505 U.S. 144, 161 (1992)
(quoting Hodkel v. Virginia Surface Mining & Reclamation Ass'n, Inc., 452 U.S. 264, 288
(1981)). “[T]he Constitution has never been understood to confer upon Congress the ability to
require the States to govern according to Congress’ instructions.” /d. at 162. Just as Congress
may not require the states to enact a law, the Commission may not require state commissions to

accept the terms of a tariff dictated by the federal government. Thus, even if one assumed for
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the sake of argument that the Bureau could preempt state taniffs by requiring the filing of federal

tariffs, the course that the Deputy Chief charted in the Order is improper. The Commission may
not modify the terms of state tariffs to suit its taste any more than Congress may modify the
content of state statutory law. In either case, the federal government exceeds the power granted

to it and violates the Tenth Amendment of the Constitution.

CONCLUSION
For the foregoing reasons, the Commission should set aside the Bureau's Order, issue a

notice, and seek comment on the appropriate course of action in this case.

Respectfully .submitted,

e ' & g
Michael K. Kellogg X2,
Aaron M. Panner )
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Washington, D.C. 20005
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Q.

--
—

DO YOU RECOMMEND ANY CHANGES TO THE BUSINESS MESBAGE
OR MEASURED USAGE RATE ASSOCIATED WITH PAYPHONE LINES?

No. First, BA-MD has not requested that the MDPsC
affirm to the FCC that the nessage or measured usage
rate satisfies the federal new services test. Second,
Staff had informal discussions with the FCC staff ana
concluded that state commissions do not need to affirm
that message and measured usage that is priced
identically‘ for payphone providers and all business
end users satisfy the federal new services test.
Third, the measured and message usage rates for
Payphone providers and all business end users are
subject to price cap regﬁlation, While staff does not
believe that rate rebalancing should be an issue in
the proceeding because Ba-MD's existing rates are
subject to price cap regulation and because these
existing services are not subject to the federal new
services test. Staff will respond to the direction of

the Hearing Examiner in f£iling reply testimony.

INTRASTATE PAYPHONE GUBSIDIES
IS STAFF AWARE OF ANY EXPLICIT INTRASTATE PAYPHONE
BUBSIDY?
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: BEFORE THE
— 7 - FEDERAL COMMUNICATIONS COMMISSION
' WASHINGTON, D.C.

In the Matter of

Wisconsin Public Service Commission CCB/CPD No. 00-01

S Nt e’ vt s’

Order Directing Filings

THE LEC COALITION’S REPLY IN SUPPORT OF ITS
APPLICATION FOR REVIEW AND REQUEST FOR STAY

The LEC Coalition' hereby responds to the oppositions to its Application for Review and
Request for Stay of the Order of the Deputy Chief, Common Carrier Bureau, in CCB/CPD
Docket No. 00-01 (the “Order™).

SUMMARY AND INTRODUCTION

In its Application for Review, the LEC Coalition demonstrated that the Order violates the
1996 Act and prior Commission orders by requiring state rates for payphone lines be set using
TELRIC costs and UNE-comparable overheads. The LEC Coalition also demonstrated that
requiring the provision of retail services at UNE rates forecloses competition in the local
exchange market, a result that is bad policy and antithetical to the Act. Finally, and in any event,
the LEC Coalition demonstrated that the Commission has no authority to review and prescribe

state payphone rates.

' The members of the LEC Coalition are: Ameritech Corporation, the Bell Atlantic
telephone companies (Bell Atlantic-Delaware, Inc., Bell Atlantic-Maryland, Inc., Bell Atlantic-
New Jersey, Inc., Bell Atlantic-Pennsylvania, Inc., Bell Atlantic-Virginia, Inc., Bell Atlantic-
Washington, D.C., Inc., Bell Atlantic-West Virginia, Inc., New York Telephone Company, and
New England Telephone and Telegraph Company), BellSouth Telecommunications, Inc., GTE
Service Corporation, SBC Communications Inc., Wisconsin Bell, Inc. (d/b/a Ameritech
Wisconsin), and U S WEST Communications, Inc.



1. The independent payphone providers (“IPPs") concede that the Bureau could not

—

require LECs to prov.ide payphone lines at UNE-comparable rates. They admit that the Bureau
could not lawfully apply TELRIC methodology to payphone line rates; they admit that the
Bureau cannot require overhead allocations at levels comparable to UNEs; and they admit that.
if these requirements are applied, that would violate prior Commission orders. Moreover. they
have no credible response to the point that the Order turns the pro-competitive goals of the Act
upside down.

Instead, the IPPs defend the Order by insisting that it does not mean what it says. They
claim that, although the Order refers to an “economic cost methodology that is consistent with
the principles the Commission set forth in the Local Competition First Report and Order” (Order
79), the Order did not mean to refer to TELRIC. And, although the Order states that, “[f]or
purposes of justifying overhead allocations, UNEs appear to be ‘comparable services’ to
payphone line services” (id. 9 11), the IPPs insist that this does not actually mean that ILECs
must apply UNE overhead allocations in reviewing payphone line rates.

This is hypocrisy pure and simple. IPPs across the country are busy telling state
commissions that the Order means exactly what it says and that the States are required to price
payphone lines at TELRIC rates, with UNE overhead allocations. For example, the Tennessee
Payphone Owners Association informed the Tennessee Regulatory Authority that “the FCC has
just released a decision” that “makes clear that, absent unusual circumstances, payphone rates |
should be the same as, or consistént with, cost-based UNE prices.” See Request for Stay at 4
(emphasis added). Similarly, the Independent Payphone Association of New York has said that
the “FCC Order” requires that “[w]holesale pay telephone service rates be established using the

2
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same TELRIC methodology as UNE rates, not business rates” with “[o]verhead allocations . . .
comparable to t;e all.tscation's utilized to develop TELRIC based UNE rates.” /d at 4-5. And
other IPPs are saying much the same thing.

A stay of the Order will forestall the possibility that States will adopt this admittedly
incorrect interpretation of federal law. The costing methodology adopted in the Local
Interconnection Order* was adopted solely for purposes of interpreting the cost standard of
sections 251 and 252. This is precisely the methodology that the Commission has explicitly held
is not applicable to retail payphone line rates — as the IPPs concede. The statement in the Order
that that pricing methodology must now be used to determine the costs associated with the
provision of payphone line services is thus contrary to prior Commission orders. The same is
true of the Order’s statement that UNEs are “comparable services” to retail payphone lines.
UNEs are not comparable to retail subscriber lines in any relevant sense. Accordingly, because
the Order articulated cost and overhead allocation standards for payphone lines that had never
been the subject of notice and comment and because those standards conflict with prior
Commission orders, the Order should be withdrawn.

2. The IPPs’ arguments in defense of the Commission’s jurisdiction over intrastate
payphone line rates simply emphasize the basic infirmity of that assertion of jurisdiction.
Although the IPPs claim that section 276 gives the Commission explicit authority over LECs’

intrastate payphone rates, that claim is wrong; the actual language of the 1996 Act includes no

such grant of authority. To the contrary, where Congress wished to give the Commission

* First Report and Order, Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, 11 FCC Red 15499 (1996) (“Local Interconnection Order”).

3
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authority over intrastate payphone matters, it knew how to do so explicitly, and it did not do so
with regard to paypﬂone liné rates.

The IPPs’ effort to suggest that the Act’s reference to Computer [I] can save the
Commission’s assertion of jurisdiction is equally unpersuasive, for two basic reasons. First.
Computer III applies only to interstate services, as the IPPs concede. Second, the reference to
Computer I1I was made in the context of regulation of RBOC payphone services — not LEC
payphone services generally. That is not a distinction that was obscure to the drafters of the 1996
Act. In any event, the Commission implemented Computer III non-structural safeguards by
requiring LEC:s to file CEI plans. Those plans have been filed and approved.

Nor do the comments address the LEC Coalition’s Tenth Aﬁxendment argument. The
Commission may not order that a rate be filed in an intrastate tariff, because those tariffs have the
status of state law. If the Commission wishes to preempt a state tariff rate, it must adopt a
federal tariff rate; it cannot change the content of state law. That is the lesson of New York v.
United States, 505 U.S. 144 (1992).

ARGUMENT
L. THE ORDER VIOLATES THE 1996 ACT AND COMMISSION PRECEDENT

Despite the IPPs’ super-heated rhetoric, there is considerable unanimity both about what
the new services test requires and about what it does not require. It does require that rates be
based on costs, plus a reasonable allocation of overhead. See American Public Communications

Council (“APCC™) at 8. It cannot, however, be read to require that payphone lines be provided at

UNE-comparable rates. See id. (conceding that, if the Order had “tried to superimpose upon



ILEC payphone line rates the entire unbundled network element . . . pricing regime of the

— -

Commission’s Local [Interconnection] Order,” it would be unlawful).

In light of the IPPs’ concession, the Commission should, in faimess, stay the Order — at
least that portion of the Order that purports to describe the appropriate methodology for
calculating payphone access line rates — because the Order appears to do precisely what the [PPs
concede is unlawful.

A. The “New Services Test” Does Not Require Use of TELRIC

As the LEC Coalition explained in its application, the Order states that the new services
test requires use of the costing methodology “set forth” in the Local Interconnection Order. The
only methodology “set forth” in that order is TELRIC, which was adopted as a standard for
determining forward-looking economic costs for purposes of sections 251 and 252. But the
Commission has already said that the cost regime of section 251 and 252 does not apply to the
services that LECs provide to payphone service providers (“PSPs"). First Payphone Order,}

11 FCC Red at 20615, 9 147 (“Section 276 does not refer to or require the application of Sections
251 and 252 to LEC payphone services.”).

The APCC attempts to argue that the reference to the Local Interconnection Order was
actually intended to refer to the pricing principles of Computer III — that is, the new services test.
See APCC at 9. That argument makes no sense. Plainly, the Local Interconnection Order was a

departure from prior Commission practice and is in no way intended to reflect the requirements

* First Report and Order, Implementation of the Pay Telephone Reclassification and
Compensation Provisions of the Telecommunications Act of 1996, 11 FCC Red 20541 (1996)
(“First Payphone Order”.



of the new services test. Indeed, the Commission’s sole reference to the “new services test” in

-
—

the Local Interconnection Order was 1o say that it “roughly approximates the results of a
forward-looking economic cost study” in some circumstances. 11 FCC Red at 15911, 9 825.
Moreover, the Commission expressly noted that at least one aspect of the TELRIC pricing
methodology — use of best-available technology — is not a component of the “new services
test.”
In an effort to argue that the reference to the Local Interconnection Order does not imply
a reference to the pricing standards of sections 251 and 252, the IPPs identify four supposed
differences. See, e.g., NCPA at 8:
Had the Order imposed the UNE pricing regime, then (1) the Wisconsin ILECs would
have been ordered to offer payphone service elements on an unbundled basis, (2) the
ILECs would have been ordered to exclude retail costs from their tariffs for payphone
services, (3) the ILECs would have been ordered to include unbundling costs, and (4) rate
structures that the ILECs would have to apply to payphone services would have been
prescribed.
But these arguments cannot save the Order. As to the first and third points, they simply have
nothing to do with the pricing methodology for payphone access lines. As to the second and
fourth points, the IPPs simply have identified two ways in which the pricing principles set forth

in the Local Interconnection Order cannot be applied to payphone lines; in so doing, they simply

emphasize that the Order was mistaken on this point.

* The Commission stated that, in the cases of services that are “completely new,” the costs
would be based on “best-available technology.” 11 FCC Red at 15911, § 825. If the new
services test itself required use of best available technology, that qualification would not be
necessary. In the case of payphone lines, the services are nor new, but have been offered for
many years and are provided using existing plant.

6



The IPPs also argue that prior Commission decisions applying the new services test
mandate forwa;;-loc;i(ing methodology (e.g., APCC at 10; Wisconsin Pay Telephone Association
(“WPTA") at 15), but this hardly justifies the Order for at least two reasons. First. the fact that
forward-looking cost studies were appropriate in determining “the costs a profit maximizing firm
would consider in making a business decision fo provide a new service” (see APCC at 10
(emphasis added); WPTA at 15 (same)) does not necessarily mean that the same costs are
relevant to determining the appropriate price for a service that has been offered, using existing
plant, over the course of a decade or more. Second, and more importantly, the Local
Interconnection Order does not simply say that any appropriate forward-looking methodology
would suffice; it specifically dictates a new methodology intended to drive down the costs of
wholesale components to be provided to competitors in the local exchange market. Thisisa
clear departure from prior Commission practice in tariffing retail rates.’

The point here is not that it would never be appropriate to use a forward-looking cost
study to justify existing rates under the new services test.* Rather, the point is that. in stating that

the costing methodology “set forth” in the Local Interconnection Order is required under the

“new services test,” the Order both adopts a new rule not consistent with the scope of its

> See, e.g., Memorandum Opinion and Order, Local Exchange Carriers' Payphone
Functions and Features, 12 FCC Red 17996, 18002, § 13 (1997) (approving “overhead loadings .
.. comparable with other tariffed services”).

¢ The South Carolina Public Communications Association (“SCPCA™) points out that
some LECs have used TELRIC-type studies to demonstrate that payphone rates cover the direct
costs associated with payphone line service. SCPCA at 11. But whether a LEC could choose in
the first instance to use a TELRIC-type study to measure direct costs for purposes of the new
services test is an entirely different question from whether the Order correctly required LECs to
use TELRIC — and no other costing methodology — to satisfy the new services test.

7



delegated authority and misstates prior Commission orders. That error requires withdrawal of

-

the Order.

B. UNEs Are Not “Comparable Services” for Purposes of Determining
Overhead Loading Factors

The requirement that the price charged for a service cover at least its direct costs is
intended to ensure that new services are not priced at a predatory level. But a provider is not
required to price new services at economic cost. Rather, consistent with prior applications of the
new services test, the provider also can recover an overhead allocation that is comparable to the
overhead recovered from “comparable services.” See Application for Review at 8.

The Order is inconsistent with these established principles in two respects. First, the
Order indicates that overhead must be cost-justified, rather than calculated by using a loading
factor derived from other services. Second, the Order indicates that UNEs are “comparable
services” to payphone access lines for purposes of applying the test. Both points are wrong, and
the IPPs’ efforts to defend the Order simply emphasize its infirmity.

1. First, the IPPs argue that “overhead allocations are ‘costs’ and must necessarily be
Justified with a [forward-looking economic cost} methodology, just as the direct costs for the
service must be.” NCPA at 8. But the Commission has never suggested that overhead
allocations must be justified based on cost, as opposed to justifying the overhead allocations by
reference to overhead recovered in the rates for comparable services. See Application for Review
at 11-12.

Indeed, any other approach would be almost unimaginably complicated, and would seem

to require a comprehensive cost model covering everything that the LEC does. As the



Commission has pointed out, “all costs not treated as direct costs are classified as overheads."’

—

The NCPA does not-suggest a methodology for eliminating all direct costs from the overall costs
of the network. This would present an impossible task.

In any event, Commission precedent makes clear that that is not the way the new services
test works. Even the APCC admits that overhead allocations are justified if they are “consistent”
with the allocations for “comparable services.” APCC at 8. Therefore, if business lines are
comparable services to payphone lines — and they are — the two services should have
comparable overhead allocations.

For these reasons, the IPPs’ arguments about “subsidies” have the matter backwards. The
APCC argues that, because business rates include a higher allocation of overhead than do
residential rates, these rates include a “subsidy” and cannot be “cost-based” within the meaning of
the Commission’s Payphone Orders. Id at 7.* This is not correct: as the Commission has
explained in other contexts, the fact that rates must be cost-based simply means that costs must
be recovered in the same manner as they are incurred — that is, fixed costs must be recovered

through fixed charges, and usage-sensitive costs through usage-sensitive charges. Application

” Memorandum Opinion and Order on Reconsideration and Third Further Notice of
Proposed Rulemaking, Telephone Company-Cable Television Cross-Ownership Rules, Sections
63.54-63.58, 10 FCC Rcd 244, 345-46, 99 217-220 (1994).

* The APCC ironically relies on the definition of “based on cost” in the Local
Interconnection Order for justification of its claim that a rate that recovers universal service
subsidies cannot be “cost-based.” APCC at 7. Again, this is not a proceeding about pricing
under sections 251 and 252, it is about satisfying the new services test.

9



for Review at 17.° Accordingly, the amount of overhead costs that are recovered in the rate does

—

not affect whether thé rate is based on cost. Contrary to the arguments of the IPPs, a rate can
make a “contribution” to the recovery of the joint and common costs of the network and still be
cost-based.

However, if a State were to set a payphone line rate that recovered significantly /ess
overhead than is recovered through comparable services, the Commission would arguably be
creating a situation in which the payphone line was being subsidized by the other services that the
LEC offers to non-payphone end-users. In contrast to the situation where a payphone line is
priced comparably to business lines, subsidizing payphone lines through other local exchange
services is flatly barred by the terms of section 276. As the Commis.sion has recognized,
payphone services must be priced in a way that “removies] . . . subsidies from exchange and
exchange access services.” Order on Recon.," 11 FCC Red at 21308, 9 163; see 47 U.S.C.

§ 276(b)(1)(B).

2. In an effort to preserve the Order, the IPPs now insist that it does not require
LECs to treat UNEs as comparable services for purposes of calculating a reasonable overhead
allocation. APCC at 12 (*[T]he March 2 Order does not force the ILECs to adopt the same

overhead allocations as for UNEs."). That concession is welcome — but it cannot erase the

* The SCPCA calls this point “remarkable and inscrutable” (at 4), apparently without
recognizing that it was quoted from a Commission brief,

' Order on Reconsideration, Implementation of the Pay Telephone Reclassification and
Compensation Provisions of the Telecommunications Act of 1996, 11 FCC Red 21233 (1996)
(“Order on Recon.™).
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fundamental mistake in the Order, that is. holding that UNEs appear to be “comparable services”

—_—

to payphone lines."

In defending the Order, the IPPs simply repeat the points already set out in the order.
They do not become more persuasive with repetition. As for the argument that payphone
subscriber lines are comparable to UNEs because IPPs compete with LEC payphone service
providers, this ignores the fact that UNEs are provided to competitors in the local exchange
market. IPPs do not compete in that market; rather, they are retail purchasers of local exchange
service. The Commission has specifically held that UNEs are not available to competitors in
vertical markets — like enhanced service providers (“ESPs’) and IPPs — that are not competitors
in the local exchange market; rather, UNEs are available only to cdmpeting telecommunications
carriers. Indeed, ESPs are required to purchase their links to the local network out of intrastate
business tariffs, and pay the EUCL — just like PSPs. This reinforces the argument that business

lines are comparable to payphone access lines. "

"' The APCC attempts to argue that LECs have taken the position in state proceedings
that any overhead allocation at all is a reasonable one for purposes of the new services test, so
long as the rate covers the direct costs of the service. APCC at 13-14. This is simply a
distraction: the LEC Coalition’s argument here is that to treat UNEs as comparable services to
payphone lines is wrong as a matter of law. Moreover, the LEC Coalition maintains that
business lines are comparable services to payphone lines, but even that issue is beside the point
for present purposes. Rather, the question is the propriety of the Order, which the IPPs cannot
defend.

> The APCC argues that “the Commission lacked a statutory mandate to address the level
of intrastate service rates paid by ESPs.” APCC at 15 n.6. Without getting into a debate about
Commission jurisdiction to regulate ESP access to the local network, suffice it to say that the
APCC’s supposed distinction is no distinction at all. In justifying allocation of overhead, LECs
may consider business lines comparable to payphone access lines in part because ESPs — which
also compete with LEC:s in vertical markets — also purchase their links to the local network from
the same intrastate tariffs. The IPPs do not and cannot refute this basic comparison.

11
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The IPPs have no good answer to this. The APCC argues that other subscriber services
do not provide a valia comparison to the subscriber lines provided to PSPs. because they “may be
allocated a disproportionate amount of overhead.” APCC at 18. This is circular: the question
under the new services test is what constitutes an appropriate amount of overhead. and the
answer is that the amount of overhead must be determined by reference to comparable services.
Because payphone lines are functionally identical to business lines, are used in a way that is
analogous to business lines, and have traditionally been priced at the same rate as business lines.
it is entirely reasonable to argue that payphone lines are comparable to business lines, and that
the overhead allocation used for business lines is appropriate for payphone lines as well.

Significantly, the Commission need not endorse the argument that business lines are
comparable to payphone lines to reverse the Order. Rather, it need only recognize that the
statement in the Order indicating that UNEs are comparable services to payphone line services is
unprecedented and incorrect."” The IPPs can offer no credible arguments to refute this basic

point.

C. The Order Would Preclude Competition in the Market for Retail Services to
Payphone Providers

The requirement that LECs calculate the direct costs of payphone lines using TELRIC
and overhead allocations by analogy to UNEs would establish payphone line rates at a level that
would virtually foreclose facilities-based competition for these services. This result is flatly

inconsistent with the most basic goals of the 1996 Act.

'* Likewise, the Commission need not consider whether the new services test has been
properly applied by individual States; the IPPs’ criticisms of individual state commission
proceedings is therefore purely a distraction here.

12



Indeed. the IPPs’ entire argument — that the Payphone Orders and section 276 were

—

intended to effect a profound change in the way that payphone service rates are set — is
inconsistent with the Commission’s explicit recognition that no such profound change was
necessary under its rules. Rather, the explicit focus of the Payphone Orders was to ensure that
LEC and non-LEC PSPs would have the same features and functions available for provision of
service using smart and dumb payphones. The notion that existing payphone rates were in need
of reform, by contrast, simply does not appear. To the contrary, the Commission has recognized
that existing tariffs might well be “consistent with the requirements of” the Payphone Orders.
Order on Recon., 11 FCC Rcd at 21308, § 163. It is therefore entirely in keeping with those
earlier orders for States to maintain payphone service rates that are consistent with the rates for
equivalent business services.

IL. THE ORDER EXCEEDS THE COMMISSION’S JURISDICTION

The Order has two jurisdictional infirmities. First, the Commission is wrong to claim the
authority to set intrastate payphone tariffs under the 1996 Act. Such authority over intrastate
matters is denied to the Commission except where Congress explicitly authorizes it. Section 276
contains no such authorization.

Second, by claiming the authority to prescribe the contents of state tariffs, the Order
claims an authority that the Commission has never endorsed — indeed, if the Commission were
to attempt to dictate the content of state law, it would violate the Tenth Amendment of the
Constitution. |

1. In attempting to defend the Commission’s authority over intrastate payphone
access line rates, the IPPs rely on an inaccurate reading of section 276. That section simply does

13



not authorize the Commission to set intrastate payphone rates. To the contrary, section 276

——

carefully defines the scope of Commission authority over intrastate matters, and it does not
extend to this area of core state authority."

Where Congress intended to give the Commission authority over intrastate matters, it did
so explicitly, and it did so in two areas. First, Congress required the Commission to “prescribe
regulations” that “establish a per call compensation plan to ensure that all payphone service
providers are fairly compensated for each and every completed intrastate and interstate call.”

47 U.S.C. § 276(b)(1)(A). It is hard to imagine a more explicit grant of authority over intrastate
matters, but this grant does not extend to the rates that LECs charge PSPs."* Second, the 1996
Act proscribes intrastate subsidies in favor of payphone operations, authorizing the Commission

to adopt regulations that “discontinue the inrrastate and interstate carrier access charge payphone

"* The APCC suggests that the LEC Coalition’s challenge to the Commission’s authority
over intrastate payphone rates is untimely. It is not. This is the first time that the Commission
has required a LEC to file cost information to justify an intrastate payphone service tariff, and it
is settled that one may challenge an administrative rule upon enforcement. See NLRB Union v.
FLRA, 834 F.2d 191, 195 (D.C. Cir. 1987) (indirect attacks on the substantive validity of rules
may be brought where those rules are applied to the party, such as in an enforcement proceeding)
(citing Functional Music, Inc. v. FCC, 274 F.2d 543 (D.C. Cir. 1958)); Geller v. FCC. 610 F.2d
973,978 (D.C. Cir. 1979) (“Had the Commission applied one or more of the 1972 regulations
[which were not attacked during the statutory limitations period] to the detriment of some
individual, he would clearly have been in a position to complain of the order doing so."”).
Though the Commission claimed certain authority over intrastate payphone rates in the
Payphone Orders, the fact of the matter is that the Commission backed down and left regulation
of intrastate payphone line rates to the States — until now. Order on Recon., 11 FCC Red at
21308, 9 163.

** It was this grant of authority that members of the LEC Coalition defended in opposing
a petition for a writ of certiorari challenging the decision of the D.C. Circuit in /llinois Public
Communications Association v. FCC, 117 F.3d 555 (D.C. Cir. 1997), cert. denied, 523 U.S. 1046
(1998). The LEC Coalition never argued that Congress had preempted all state authority over
matters touching on the payphone industry.
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service elements.. . . and all intrastare and interstate payphone subsidies.” /d. § 276(b)(1)(B): see

— -

also id. § 276(a)(1) (.l.Jarring'BOCs from subsidizing their payphone operations “from its
telephone exchange service operations”). Again, this clear prohibition on intrastate subsidies in
favor of payphone operation simply cannot be read to authorize the Commission to lower state
payphone service rates — if anything, it only authorizes the Commission to ensure that payphone
service rates are not oo low.

Finally, section 276(c) — which provides for preemption of state regulations inconsistent
with Commission regulations adopted under section 276 — does not purport to provide the
Commission with any independent regulatory authority. Id. § 276(c).

The APCC and WPTA attempt to rely on section 276(b)(1)(C) to support the
Commission’s authority over intrastate payphone rates. APCC at 21-22; WPTA at 6. That
provision authorizes the Commission to

prescribe a set of nonstructural safeguards for Bell operating company payphone service

to implement the provisions of paragraphs (1) and (2) of subsection (a) of this section.

which safeguards shall, at a minimum, include the nonstructural safeguards equal to those
adopted in the Computer Inquiry-III . . . proceeding.
47 U.S.C. § 276(b)(1)(C). As an initial matter, that provision does not apply to all LECs, but
only to BOCs, a distinction that was not lost on the drafters of the 1996 Act. Accordingly, it
cannot provide the authority for the Commission to preempt state regulation over LEC payphone
rates generally.
More important, however, this reference to Computer 1] and the proscription of

discrimination in favor of affiliated payphone operations cannot be read to provide the

Commission with authority to set intrastate payphone line rates in any circumstances. As the
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APCC admits, “the original Computer III ‘new services test’ safeguard applied only to interstate

—

services.” APCC at 22. The APCC argues that the Commission is free to ignore that limitation
because “Section 276 specifically directs the Commission to apply its regulations to both
interstate and intrastate services.” /d.; see also WPTA at 6 (“the Act specifically directed the
Commission to apply the Computer III safeguards to pay telephone services both on an interstate
and intrastate basis”). As noted, however, this is simply false. The 1996 Act gives the
Commission authority over intrastate payphone compensation and the related authority to
eliminate intrastate payphone subsidies. It does not give the Commission authority to regulate
the rates for intrastate payphoﬁe services beyond this.

Moreover, to the extent that the 1996 Act gives the Commission authority to prevent
discrimination between LEC-affiliated and independent payphone service providers generally,
that non-discrimination rule cannot support the Commission in pre-empting intrastate rates.
Rather, the Commission has directly required that LECs make available “any basic network
services or unbundled features used by a LEC’s operations to provide payphone services . . . to
independent payphone providers on a nondiscriminatory, tariffed basis.” Order on Recon., 11
FCC Red at 21308, 4 162. In addition, the FCC has implemented section 276(b)(1 XC) by
requiring that BOC:s file CEl plans (First Payphone Order, 11 FCC Red at 20640-41, § 199),
which the Bureau has approved. But none of this supports the claim that section 276 permits the
Commission to oversee admittedly nondiscriminatory intrastate rates.

2. The IPPs claim m;t the Order provides the States a choice — regulate payphone
tariffs or see their tariffs preempted. See WPTA at 9. But that is not what the Order says.
Rather, it purports to claim the authorit)" not to preempt state tariffs, but to modify state tariffs,
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which will nonetheless continue to be filed with the State, not with the Commission.'* But the

—

federal government may not “commandee[r]” a state process in this way — it may not require that
the content of sate tariffs be altered to meet the requirements of a federal regulatory program.
Application for Review at 21-22. The IPPs never come to grips with this issue.

IIl. THE COMMISSION SHOULD STAY THE ORDER

The LEC Coalition explained in its Request for Stay that the Order threatens irreparable
harm because state commissions may rely on the erroneous standards set forth in the Order in
setting intrastate rates. The IPPs’ one answer to this is to argue that this claimed harm is too
“speculative” to support a stay. APCC at 25. But IPPs are urging state commissions to act
quickly to modify intrastate tariffs in reliance on the Order; there isA something ironic about the
IPPs arguing that a stay should not be granted because their state-level advocacy efforts are likely
to fail.

The IPPs’ claims that a stay threatens them with harm is inconsistent with their
underlying position in this proceeding. The IPPs’ defense of the Order is based on the claim that
the Order is a faithful restatement of Commission precedent. If this were true, then the IPPs
would be perfectly able to pursue state proceedings, even if a stay of the Order were granted.
Accordingly, they can demonstrate no likelihood of harm that would militate against a stay of the

Order.

' This is precisely the distinction that the RBOC/GTE Coalition relied upon in arguing
that the Commission’s decision to preempt inconsistent state regulations was constitutional. Cf.
WPTA at 10. If the Commission, instead of informing States that they must adopt a certain
regime or see it preempted by federal regulation, had told the States that they would be forced to
adopt a federally mandated rule as their own law, there is no question that such action would
violate the Tenth Amendment. Yet this is what the Order purports to claim the authority to do.
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In a related filing, the APCC and WPTA have argued that the Bureau's decision to

—_—

extend. on its own motion, the filing date for the required submissions under the Order
effectively granted the LEC Coalition’s request for stay and is subject to review by the
Commission for error. But that limited relief is not a stay, and it is inconceivable that the Bureau
decision to extend a filing schedule that it set could possibly violate the law. Moreover, it would
be extremely unfair if the Commission were to shorten the period for filing, given the burdens
associated with preparing the required cost studies. For these reasons, the LEC Coalition
opposes the APCC’s “Application for Review of the Bureau's Grant of a Stay of ILEC

Compliance with the Payphone Order” (filed Apr. 26, 2000)."

'7 The LEC Coalition did not receive a service copy of this filing and first became aware
of it when the LEC Coalition collected the Oppositions filed to the LEC Coalition’s Application
for Review. Accordingly, the LEC Coalition asks that the Commission waive the timing
requirements of 47 C.F.R. § 1.115(d) and take notice of the LEC Coalition’s opposition to the
APCC’s application.
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CONCLUSION

—

For the foregoing reasons, the Commission should stay the Bureau’s Order, issue a
notice, and seek comment on the appropriate course of action in this case.

Respectfully submitted,
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